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(m) Facility Indebtedness

(n) 

.  No bonds or other financing entered into by or on behalf 
of the County encumbers the Facilities or the Property. 

Knowledge.  As used in this Section 4.3

County’s representations and warranties set forth in this 

, “Knowledge” shall mean the knowledge 
as of the Execution Date of Phillip Demery, Susan Klassen, James Arcady, John 
Morelli, Keith Foszcz, Marcia Chadbourne and Pete Parkinson,  in each case after 
reasonable investigation and inquiry.   

Section 4.3 shall be deemed 
made as of the Execution Date only, and shall survive the Closing for a period of twelve (12) 
months; provided, however, that the representations and warranties set forth in Sections 4.3(a)-
(e) shall survive the Closing indefinitely.  The County shall meet the terms and conditions of 
Section 5.1(c) with respect to the representations and warranties set forth in this Section 4.3

ARTICLE 5.  
CERTAIN AGREEMENTS RELATING TO PRE-CLOSING  

PERIOD AND CLOSING PROCESS 

. 

5.1 

(a) 

Due Diligence Inspections and Reviews; Updated PTR; Survey.   

Due Diligence Inspections and Reviews

(1) Except as set forth in 

.   

Section 5.1(a)(2)

(2) From and after the Execution Date and through and until the later of (i) 90 
days after the Execution Date; or (ii) the Effective Date, the County, upon 
reasonable advance notice, will provide Purchaser reasonable access to the 
Facilities during regular business hours in order for Purchaser, at its sole 
expense, to undertake Phase I environmental site assessments of the 
Facilities; provided

 and except for the Landfill Survey, 
Purchaser acknowledges and agrees that it has, prior to the Execution Date, 
fully reviewed and approved the Property and has completed and approved 
the results of all of its Due Diligence Inspections and Reviews of the 
Property.   

, however, that if, through no fault of Purchaser or any 
member of the Purchaser Group, Purchaser requires additional time beyond 
the time period set forth in clauses (i)-(ii) to complete the environmental site 
assessments of the Facilities as described herein, Purchaser may request in 
writing that the County consent to up to two (2) consecutive thirty (30) day 
extensions to complete such work, such consent not to be unreasonably 
withheld.  In the event any Phase I environmental assessment indicates a 
potential material Environmental Condition with respect to a Facility that 
has not been set forth in the Due Diligence Materials or otherwise disclosed 
to Purchaser in writing prior to the Execution Date, Purchaser may request 
that the County allow further access to such Facility to allow Purchaser to 
undertake a Phase II environmental site assessment.  Purchaser’s request 
shall describe the reason for the request, the requested testing program, the 
specific areas to be tested and the means and methods to be utilized in 
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connection with the testing.  The County will, in its reasonable discretion, 
consider such request and shall deliver written notice of its approval or 
disapproval thereof within 7 days after receipt of Purchaser’s request.  To 
the extent approved, Purchaser may access the specific Facility(ies) 
identified in the request during regular business hours and, at its sole 
expense, undertake such Phase II environmental assessment.  If the County 
disapproves the Purchaser’s request, Purchaser may terminate this 
Agreement.  Purchaser shall provide copies to the County of all Phase I and 
Phase II environmental assessments obtained by Purchaser in connection 
with the Facilities within 5 business days after the receipt thereof.  If 
Purchaser is not satisfied, in its sole discretion, with the environmental 
condition of the Facilities, Purchaser may, as set forth in Section 8.9, notify 
the County in writing thereof, which notification shall be Purchaser’s 
election to terminate this Agreement.  Failure by Purchaser to exercise any 
right to terminate this Agreement in accordance with this Section on or 
before the time period set forth in this clause (b) shall be deemed 
Purchaser’s approval of the environmental condition of the Facilities and 
Section 8.9 shall be deemed satisfied.  In the event an Environmental 
Condition is identified by Purchaser pursuant to Purchaser’s investigations 
under this Section 5.1(a)(2) or otherwise, Section 5.1(c)

(3) On or before December 1, 2010, County, upon reasonable advance notice, 
will provide Purchaser reasonable access to the Transfer Stations during 
regular business hours in order for Purchaser to update any environmental 
assessments undertaken pursuant to 

 shall not apply 
thereto. 

Section 5.1(a)(2) with respect to the 
Transfer Stations.  If Purchaser wishes to undertake an updated Phase II 
assessment of a Transfer Station, Purchaser’s request shall describe the 
reason for the request, the requested testing program, the specific areas to be 
tested and the means and methods to be utilized in connection with the 
testing.  The County will, in its reasonable discretion, consider such request 
and shall deliver written notice of its approval or disapproval thereof within 
7 days after receipt of Purchaser’s request.  To the extent approved, 
Purchaser may access the specific Transfer Stations identified in the request 
during regular business hours and, at its sole expense, undertake such Phase 
II environmental assessment.  If the County disapproves the Purchaser’s 
request, Purchaser may terminate this Agreement.  Purchaser shall provide 
copies to the County of all Phase I and Phase II environmental assessments 
obtained by Purchaser in connection with the Transfer Stations within 5 
business days after the receipt thereof.  If the updated environmental 
assessments identify an item relating to the environmental condition of the 
Transfer Stations that has not been previously disclosed to Purchaser, 
Purchaser did not have prior knowledge of such item and such item results in 
the environmental status of the Transfer Stations being materially worse than 
the condition existing as of the date of the prior environmental assessments, 
then, on or before December 1, 2010, Purchaser, in its sole discretion, may 
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terminate this Agreement.  Failure by Purchaser to exercise any right to 
terminate this Agreement in accordance with this Section on or before 
December 1, 2010 shall be deemed Purchaser’s approval of the 
environmental condition of the Facilities and Section 8.10 shall be deemed 
satisfied.  In the event an Environmental Condition is identified by Purchaser 
pursuant to Purchaser’s investigations under this Section 5.1(a)(3) or 
otherwise, Section 5.1(c)

(4) In connection with any access of the Facilities under this Agreement, 
Purchaser shall observe all rules and safety procedures of the respective 
Facilities.  In the event that Purchaser undertakes any Phase II environmental 
assessment, Purchaser shall (i) in advance of such testing, provide to the 
County insurance in the amounts and form described on 

 shall not apply thereto. 

Exhibit W; and (ii) 
indemnify, defend and hold the County Group harmless form and against all 
Losses which arise out of, relate to or result from Purchaser’s access upon 
the Facilities and Phase II environmental assessments; provided, however, 
that such indemnity under this subsection (3) shall not apply to any 
Remediation required in connection with any Environmental Condition 
uncovered by such Phase II environmental site assessment.  The foregoing 
limitation on the indemnity under this subsection (3) shall not extend or 
apply to any other indemnity or assumption of liability by Purchaser under 
this Agreement, including Purchaser’s obligations under Article 7.  This 
Section 5.1(a)(4)

(b) 

 shall survive the Closing or the termination of this 
Agreement. 

Updated PTR; Surveys

(1) At any time prior to Closing, Purchaser may, in its discretion and at its sole 
cost and expense, request the Title Company to update the PTR and may 
obtain a Landfill Survey.  If (i) the updated PTR identifies a new title 
exception recorded against or affecting the Property after the date of the PTR 
and not set forth in the PTR, or if an updated Survey or the Landfill Survey 
identifies a new survey exception affecting the Property; (ii) such exception 
does not constitute a Permitted Encumbrance, (iii) Purchaser has not 
previously consented in writing to such new title or survey exception,(iv) the 
subject of such title exception or survey exception was not disclosed in the 
Due Diligence Materials or this Agreement or otherwise disclosed to 
Purchaser in writing prior to the Execution Date; (v) Purchaser did not have 
actual knowledge of such title exception or survey exception prior to the 
Execution Date; and (vi) such title exception or survey exception is 
“material”, as defined in 

.   

Section 5.1(b)(4), Purchaser shall have the right, 
in its sole discretion, to approve such new title or survey exception prior to 
Closing but in no event later than 15 days after receipt of the updated PTR or 
Landfill Survey.  Purchaser’s failure to notify County in writing of its 
disapproval of the new title or survey exception within such 15 day period 
shall be deemed to be Purchaser’s approval of the same.  If Purchaser 
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disapproves such new title or survey exception, it may deliver a written 
notice to County of its disapproval thereof (the “Purchaser New Title 
Exception Notice”).  In connection with the Purchaser New Title Exception 
Notice, Purchaser shall set forth its reasonable estimate of the cost of curing 
the title or survey exception, if such exception is susceptible of cure or, if 
such exception is not susceptible of cure, its reasonable estimate of the cost 
impact of such exception on the value of the Facilities.  If the County does 
not believe that Purchaser’s estimate is reasonable or that the title exception 
or survey exception is “material”, such dispute shall be resolved pursuant to 
the Dispute Resolution Provision. 

(2) If Purchaser disapproves such new title or survey exception and delivers a 
Purchaser New Title Exception Notice, County may elect, in its sole 
discretion, to (x) cure the same (which obligation may be satisfied by 
obtaining a title endorsement insuring over such title or survey exception); 
(y) provide indemnification to Purchaser with respect to such exception up 
to the maximum amount set forth in the Purchaser New Title Exception 
Notice or (z) notify Purchaser that County is unwilling to cure or cause the 
Title Company to insure over, such title exception or survey exception or 
provide indemnification therefor.  Unless the County has expended an 
amount, or indemnified Purchaser against Losses in an amount, equal to or 
greater than $1,500,000 with respect to all prior new title and survey 
exceptions and all new disclosures under Section 5.1(c), if Purchaser’s 
estimate of the cost of cure or cost impact on the value of the Facilities 
included with its Purchaser New Title Exception Notice is within such 
aggregate $1,500,000 limit, the County shall not be entitled to elect clause 
(z), but shall be obligated, at the County’s option, to either cure the title 
exception or survey exception under clause (x) or indemnify Purchaser under 
clause (y) against all Losses incurred by Purchaser as a direct result of such 
exception up to an amount, when aggregated with all prior new title and 
survey exceptions and all new disclosures under Section 5.1(c)

(3) If County notifies Purchaser that County elects to cure such title or survey 
exception, County shall take all steps necessary to complete the cure, the 
completion of the cure shall be a condition to the Closing, and the Outside 
Closing Date shall be extended until the cure is complete.  County shall 
effect such cure at its sole cost and expense.  If County notifies Purchaser 
that County elects to provide indemnification to Purchaser with respect to 
such title or survey exception, then such obligation shall survive Closing and 
shall cover all Losses incurred by Purchaser as a direct result of such 
exception up to the maximum amount set forth in the Purchaser New Title 
Exception Notice.  County’s failure to make an election under 

, no greater 
than $1,500,000 in the aggregate.  

clauses (x)-
(z), inclusive, of Section 5.1(b)(2) within 45 days after receipt of the 
Purchaser New Title Exception Notice shall be deemed an election to 
proceed under clause (z) of Section 5.1(b)(2); provided, however, if the 
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County is precluded from electing clause (z) of Section 5.1(b)(2) pursuant to 
Section 5.1(b)(2), County’s failure to make an election under clauses (x)-(z), 
inclusive, of Section 5.1(b)(2) within 45 days after receipt of the Purchaser 
New Title Exception Notice shall be deemed an election to proceed under 
clause (y) of Section 5.1(b)(2) subject to the $1,500,000 limitation set forth 
in Section 5.1(b)(2).  If the County elects or is deemed to elect clause (z) of 
Section 5.1(b)(2), Purchaser shall, within 5 business days thereafter, either 
(i) deliver a written notice to County of its intention to terminate this 
Agreement as to all Facilities (in which case, the provisions of Section 10.2 
shall apply); or (ii) waive its disapproval of such new title exception or 
survey exception (in which case, no further action will be required by the 
County and such new title exception or survey exception shall be a Permitted 
Encumbrance).  Purchaser’s failure to make an election under clauses (i)-(ii) 
within 5 business days after receipt of the County’s election (or the date of 
the County’s deemed election) under clause (z) of Section 5.1(b)(2) shall be 
deemed an election to proceed under clause (ii)

(4) As used in this 

 above. 

Section 5.1(b), “material” shall mean (i) a title exception or 
survey exception that either has a material adverse impact on the value of the 
Facilities or would prevent Purchaser from operating the Facilities after 
Closing in substantially the same manner as contemplated under the 
Required Consent described in Section 5.2(b)

(5) If the County elects to expend any funds to cure a new title exception or 
survey exception, such amounts may, in the County’s sole discretion, be 
taken from the $10,000,000 that is intended to fund the County Contingent 
Liability Reserve.  In such event, the County shall, following Closing, 
replenish the County Contingent Liability Reserve up to the $10,000,000 
amount through the deposit of Royalty Payments received from Purchaser. 

; and (ii) the Title Company 
will not insure or endorse over such new title exception or survey exception.   

(6) If Purchaser obtains actual knowledge of a new title or survey exception or a 
survey exception that is not a Permitted Encumbrance, Purchaser has an 
affirmative duty to promptly notify the County in writing of the same.  Upon 
such notification, if the new title or survey exception is material, this Section 
5.1(b) shall apply.  If Purchaser fails to notify the County and proceeds with 
Closing notwithstanding such title or survey exception, the County shall 
have no liability or responsibility therefor.  This Section 5.1(b)(6)

(c) 

 shall 
survive the Closing. 

Post-Execution Change

(1) From and after the Execution Date through Closing, the County will 
promptly, upon obtaining knowledge thereof, notify Purchaser in writing of 
any facts, conditions or circumstances which would render any 

.   
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representation set forth in Section 4.3

(2) If, following the Execution Date and prior to Closing, (i) the County or 
Purchaser makes a “disclosure” (as defined below) pursuant to this 

 inaccurate, incomplete, misleading or 
incorrect in any material respect.   

Section 
5.1(c) relating to the Facilities; (ii) the subject of such disclosure was not 
disclosed in the Due Diligence Materials or this Agreement or otherwise 
disclosed to Purchaser in writing prior to the Execution Date; (iii) Purchaser 
had not obtained actual knowledge of such disclosed item prior to the 
Execution Date; (iv) Purchaser has not previously consented in writing to the 
item covered by such disclosure; and (v) such disclosure is “material”, as 
defined in Section 5.1(c)(5)

(3) If Purchaser disapproves such disclosure and delivers a Purchaser New 
Disclosure Notice, County may elect, in its sole discretion, to (x) cure the 
same; (y) provide indemnification to Purchaser with respect to such 
disclosure item (including any interest, penalties, costs and fees) up to the 
maximum amount set forth in the Purchaser New Disclosure Notice or (z) 
notify Purchaser that County is unwilling to cure such disclosure or provide 
indemnification therefor.  Unless the County has expended an amount, or 
indemnified Purchaser against Losses in an amount, equal to or greater than 
$1,500,000 with respect to all prior disclosures and all new title and survey 
exceptions under 

, Purchaser shall have the right, in its sole 
discretion, to approve such disclosure prior to Closing but in no event later 
than 15 days after receipt of the updated disclosure.  Purchaser’s failure to 
notify County in writing of its disapproval of the new disclosure within such 
15 day period shall be deemed to be Purchaser’s approval of the same.  If 
Purchaser disapproves such new disclosure, it may deliver a written notice to 
County of its disapproval thereof (the “Purchaser New Disclosure 
Notice”).  In connection with the Purchaser New Disclosure Notice, 
Purchaser shall set forth its reasonable estimate of the cost of curing the 
disclosure item, if such disclosure item is susceptible of cure or, if such 
disclosure item is not susceptible of cure, its reasonable estimate of the cost 
impact of such disclosure item on the value of the Facilities.  If the County 
does not believe that Purchaser’s estimate is reasonable or that the disclosure 
is “material”, such dispute shall be resolved pursuant to the Dispute 
Resolution Provision. 

Section 5.1(b), if Purchaser’s estimate the cost of cure or 
cost impact on the value of the Facilities included with its Purchaser New 
Disclosure Notice is within such aggregate $1,500,000 limit, the County 
shall not be entitled to elect clause (z), but shall be obligated, at the County’s 
option, to either cure the new disclosure under clause (x) or indemnify 
Purchaser under clause (y) against all Losses incurred by Purchaser as a 
direct result of such new disclosure up to an amount, when aggregated with 
all prior new disclosures and all new title and survey exceptions under 
Section 5.1(b), is no greater than $1,500,000 in the aggregate.   
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(h) If and to the extent Purchaser terminates this Agreement as set forth in Section 
5.2(g)

(i) Unless otherwise required by Law that notification be given before Closing, after 
the Closing, Purchaser shall notify promptly all relevant Governmental 
Authorities and all other Entities of the change in ownership and/or operation of 
the Property resulting from the transactions contemplated herein, to the extent 
required by applicable Law, Permit or the specific underlying agreements, and 
shall promptly provide to County a copy of all such notifications.  
Notwithstanding the foregoing, County may also notify all relevant Governmental 
Authorities (including the CIWMB and the RWQCB) and all other Entities of the 
change of ownership of the Facilities following Closing. 

 or the Closing Date does not otherwise occur, Purchaser shall transfer and 
deliver all plans, studies, reports, submittals, design work and other materials 
developed or utilized by Purchaser in connection with the Required Consents and, 
upon such transfer and delivery, the County shall be deemed to have ownership 
thereof and be allowed to utilize such materials in any manner the County sees fit, 
in its sole discretion.  Purchaser shall include provisions consistent with the 
foregoing and the County’s rights described above within all consultant and other 
agreements entered into by Purchaser under which any plans studies, reports, 
submittals, design work and other materials applicable to the Required Consents 
are developed or created. 

(j) County is not obligated to assign or transfer any interest in a Facility if an 
assignment or transfer or an attempt to make such an assignment or transfer 
without the consent of an Entity would breach a contractual or legal obligation 
owed to an Entity, or violate any Law.   

(k) Except for obtaining authorizations, consents, licenses, permits, variances, 
certificates and approvals to resume landfill disposal operations at the Landfill in 
the manner described in this Section 5.2

(l) In connection with applying for and obtaining the Required Consents, Purchaser 
agrees to comply with the 1998 CEQA Mitigation Monitoring Plan adopted by the 
County in connection with the build out of the existing capacity at the Landfill. 

, the Parties acknowledge that the 
Required Consents do not apply to any potential modification, change or 
alteration of the Property, the Facilities or the use, operation and maintenance 
thereof.  To the extent that Purchaser wishes to modify, change or alter the 
Property, the Facilities or the use, operation and maintenance of any of the 
foregoing, Purchaser, at its sole cost, expense and risk, shall be required to pursue 
and obtain such permits, authorizations, approvals and consents as are required by 
applicable Law, the Permits and any Governmental Authority.  Securing such 
new, additional or modified permits, authorizations, approvals and consents 
relating to a potential modification, change or alteration of the Property, the 
Facilities or the use, operation and maintenance thereof is not a condition to 
Closing or the performance of the parties’ obligations under this Agreement. 
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5.3 

From and after the Execution Date through and until the Closing, the County shall use 
reasonable efforts to consult with Purchaser in connection with any discussions or actions with a 
Governmental Authority concerning the County’s closure and post-closure maintenance and 
monitoring plans for the Landfill.  The County shall (i) provide copies of all submittals delivered 
by the County to, and received from, such Governmental Authorities concerning the County’s 
closure and post-closure maintenance and monitoring plans for the Landfill; and (ii) allow 
Purchaser to observe any substantive meetings with such Governmental Authorities concerning 
such plans.  To the extent that the County institutes any legal proceeding, claim or action against 
a Governmental Authority concerning the Facilities, Purchaser may but is not required to, at its 
sole cost and expense, participate in such legal proceeding, claim or action to protect its interests 
as the purchaser of the Facilities.  Nothing contained herein is intended to provide Purchaser with 
any consent or approval rights relating to the County’s actions and interactions with any 
Governmental Authority, except to the extent expressly provided elsewhere in this Agreement.   

Interaction with Regulatory Agencies. 

5.4 

(a) 

Purchaser Contact with Vendors and Employees.   

Vendors.  From and after the Execution Date through and until the Closing, 
Purchaser may, upon reasonable advance written notice to County (at the address 
set forth in Section 11.9), contact County’s tenants, vendors and suppliers relating 
to the Property or the transactions contemplated hereby; provided, however

(b) 

, that 
County shall be entitled to participate in any meeting or conversation between 
Purchaser and such Entities. 

Employees

5.5 

.  On or before June 1, 2010, Purchaser shall interview and screen 
current County employees and determine their eligibility for employment by 
Purchaser at the Facilities.   Purchaser makes no representation as to the number 
of positions available and the number of County employees that shall be deemed 
eligible for hire. Purchaser shall make best faith efforts to match eligible County 
employees with suitable open positions as they become available prior to this 
date.  Except as provided above, in no event shall Purchaser contact County’s 
employees, without County’s prior written consent.  

(a) 

Taxes, Prorations and Closing Costs. 

Taxes

(b) 

.  Purchaser shall pay all taxes, including sales, use, stamp, revenue, 
transfer, excise and documentary transfer taxes, arising in connection with the 
sale and transfer and, as applicable, lease of the Property.  General real estate, 
possessory interest, personal property and ad valorem taxes and assessments, and 
any improvement or other bonds encumbering the Property, if any, for the 
Property shall be prorated as described below.  

Proration Method.  For purposes of calculating prorations, Purchaser shall be 
deemed to own and, as applicable, lease the Property, and, therefore, entitled to 
the income therefrom and responsible for the expenses thereof, including with 
respect to the Assumed Liabilities and the Assigned Contracts, for the entire day 
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upon which the Closing occurs and thereafter.  All prorations shall be made on the 
basis of the actual number of days of the month which shall have elapsed as of the 
day of the Closing and based upon a 365 day year.  The amount of such prorations 
shall be initially performed by County and Purchaser at Closing but shall be 
subject to adjustment in cash after the Closing as and when complete and accurate 
information becomes available, if such information is not available at the Closing.  
County and Purchaser shall cooperate and use their Commercially Reasonable 
Efforts to make such adjustments no later than 60 days after the Closing (except 
with respect to property taxes, which shall be adjusted within 60 days after the tax 
bills for the applicable period are received).   

(c) Closing Costs

5.6 

.  Purchaser shall pay :  (1) the costs of any title insurance policy 
that Purchaser elects to obtain, (2) the costs of obtaining the Landfill Survey, (3) 
all other closing costs unless otherwise expressly required to be allocated or 
prorated between the Parties; (4) the costs of Purchaser’s Due Diligence 
Inspections and Reviews, (5) the costs of obtaining and renewing the Deposit 
Letter of Credit and the Post-Closing Letter of Credit, and (6) the costs of its own 
legal and consultant fees arising out of this transaction.  County shall pay its own 
legal counsel and other representatives retained by County in connection with the 
negotiation hereof. 

5.7 

Intentionally Omitted 

To the extent the transfer, conveyance, lease, assignment and delivery of Property to 
Purchaser as provided in this Agreement is accomplished by deeds, leases, assignments, 
sublicenses, subleases, subcontracts or other instruments of transfer and conveyance, whether 
executed at the Closing or thereafter, these instruments are made without representation or 
warranty by County, except to the extent expressly set forth therein or in this Agreement. 

No Additional Representations and Warranties.   

5.8 

(a) If, at any time prior to Closing, a Facility suffers a loss due to fire, storm, 
accident, or any other casualty or cause (“Event of Loss”), County shall promptly 
inform Purchaser of the Event of Loss.  As soon as practicable following the 
Event of Loss, County and Purchaser shall appoint a mutually acceptable 
insurance adjuster or other appropriate professional to provide its good faith, 
detailed written estimate (the “Estimate”) setting forth the amount required to 
repair or replace the damaged Facility and the estimated time period for 
completion of such repair or replacement.  Such professional shall provide the 
Estimate to each Party upon completion thereof.  If the Estimate is equal to or 
greater than $1,000,000 for that Facility or if the Estimate indicates that the time 
period for completion of repair or replacement is equal to or greater than 12 
months (the “Casualty Thresholds”), then Purchaser shall have the right, 
exercisable in its sole discretion and within 15 days after receipt of the Estimate 

Event of Loss.   
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(the “Casualty Notice Date”), to deliver a written notice to the County of its 
intention to terminate the Agreement with respect to the Facility affected by the 
Event of Loss (the “Purchaser Casualty Termination Notice”) (and Purchaser’s 
failure to notify County of its intent to terminate this Agreement with respect to 
such Facility on before the Casualty Notice Date shall be deemed Purchaser’s 
election to waive such Event of Loss and proceed with Closing).  Delivery of the 
Purchaser Casualty Termination Notice by Purchaser as to a Facility shall only 
relate to the specific Facility that suffered the Event of Loss; provided, however

(b) Within 15 days after its receipt of the Estimate relating to an Event of Loss, 
County shall notify Purchaser whether the County shall (i) accept Purchaser’s 
Casualty Termination Notice, in which case, this Agreement shall terminate as to 
that Facility or, as set forth in 

, 
that, if the Landfill is the specific Facility that suffered the Event of Loss and is 
the subject of the Purchaser Casualty Termination Notice, either Party shall have 
the right, in its sole discretion, to terminate this Agreement as to all Facilities.  

Section 5.8(a), all Facilities; (ii) repair or replace 
the damaged Facility; or (iii) assign to Purchaser all of its rights to any insurance 
claims and proceeds relating to such Event of Loss; provided, however

(c) Notwithstanding the foregoing, if an Event of Loss relates only to Personal 
Property, Purchaser shall have no right to terminate the Agreement with respect to 
the Facility that includes the affected Personal Property.  County shall, in its sole 
discretion, elect to either repair or replace the affected Personal Property or to 
allow Purchaser to deduct the fair market value immediately prior to the Event of 
Loss of the affected Personal Property through an offset against future Royalty 
Payments payable to the County under this Agreement. 

, the 
County shall not be entitled to elect to assign to Purchaser all of its rights to any 
insurance claims or proceeds if County is not fully insured for the Event of Loss 
(unless the County otherwise agrees to provide reimbursement to Purchaser for 
the repair or replacement amount relating to the Event of Loss for which the 
County is not fully insured through an offset against future Royalty Payments 
payable to the County under this Agreement).  If County elects to repair or 
replace the damaged Facility, the completion of the work relating to an Event of 
Loss shall be a condition to the Closing (and the Outside Closing Date shall be 
extended by the time period for completion of such repair or replacement plus 30 
days) and the costs thereof (less any insurance proceeds received by County in 
connection with such loss) shall be borne by the County.  If County elects to 
assign to Purchaser all of County’s rights to any insurance claims and proceeds 
relating to such Event of Loss, (i) Purchaser shall be entitled to recover the 
amount, if any, with respect to which County is under-insured (including 
deductibles, inadequate amounts of coverage or denial of coverage) through an 
offset against future Royalty Payments payable to the County under this 
Agreement, (ii) County shall have no obligation to repair or replace the damaged 
Facility as a result of such Event of Loss, and (iii) the Closing as to that Facility 
shall proceed as contemplated under this Agreement.   
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5.9 

(a) Prior to the Execution Date, Purchaser has received and approved the PTR and the 
Surveys for the Transfer Stations (other than the Central Transfer Station) and has 
approved the boundaries and legal description of the Transfer Stations (other than 
the Central Transfer Station), which boundaries and legal description shall 
separate each Transfer Station (other than the Central Transfer Station) from its 
respective adjacent Closed Landfill.  Nothing contained herein shall modify or 
limit the application of 

State of Title.   

Section 5.1(b)

(b) From the Execution Date through and until the Closing and excluding items that 
would otherwise fall within the definition of “Permitted Encumbrances” if the 
item existed prior to the Execution Date, County will not encumber the Land with 
(i) any additional monetary encumbrance (other than the lien of taxes and 
assessments, not yet due and payable) which will survive Closing and with 
respect to which Purchaser would be liable after the Closing or (ii) any other 
encumbrance that would affect the Land after Closing, unless Purchaser consents 
to such encumbrance, which consent shall be in Purchaser’s sole discretion. 

 with respect to updated PTRs, the Landfill 
Survey or any new title exception or new survey exception. 

5.10 

From the Execution Date through the Closing and, except as expressly contemplated by 
this Agreement or to the extent Purchaser otherwise consents in writing, which consent shall be 
in Purchaser’s reasonable discretion and shall be deemed given upon any failure to disapprove in 
writing within 10 days after written request for approval by County, the following shall apply: 

Maintenance of Facilities Pending Closing.   

(a) Capital Expenditures.  Except as allowed pursuant to Section 5.11

(b) 

, County shall 
not enter into any contract or commitment therefor that shall survive the Closing 
with respect to a Capital Expenditure. 

Transfers

(c) 

.  County shall not sell, lease (as lessor), transfer, encumber or pledge 
any of the Facilities, other than Personal Property sold, leased, used, consumed or 
replaced in the ordinary course of business or pursuant to Prudent Solid Waste 
Practices. 

Modification, Amendment and Termination.  County shall not materially 
modify or amend or voluntarily terminate any of the Assigned Contracts or any of 
the Permits listed on Schedule 2.1(a)(5), other than (i) pending amendments or 
modifications to the Permits listed on Schedule 2.1(a)(5), (ii) in order to extend 
the expiration date, or cause the reissuance, of such items; (iii) as may be required 
by Governmental Authorities, applicable Law or a Permit; (iv) as may be required 
in connection with the assignment or transferring County’s rights or obligations 
thereunder to Purchaser in connection with the transactions contemplated by this 
Agreement or with Purchaser and/or County obtaining the Required Consents; (v) 
to cause the repermitting or resumption of operation of the Landfill, or any 
portion thereof, or as otherwise required by the CIWMB Settlement; (vi) 
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amendments or modifications that do not survive Closing or with respect to which 
Purchaser shall not be liable after Closing; (vii) as may be required for health, 
safety and welfare reasons or to protect the value of the Facilities; (viii) as may be 
reasonably necessary to continue operations of the Facilities; or (ix) with respect 
to the Landfill, the resumption of active waste and landfill operations thereon in 
the event County obtains approval from all applicable Governmental Authorities 
to do so.  In addition to the foregoing, the County may extend the Compost 
Agreement beyond its current expiration through and until Closing, subject to the 
consent of Purchaser, which consent shall not be unreasonably withheld or 
delayed (and which consent shall be deemed granted if Purchaser does not 
disapprove a request from the County for consent within 45 days after delivery 
thereof).  

(d) New Contracts.  County shall not enter into any new and material agreements 
affecting the Facilities, other than (i) the pending contracts and agreements 
described on Schedule 2.1(a)(4), (ii) contracts and agreements with a no penalty 
termination provision that can be exercised on no more than 30 days’ prior notice; 
(iii) as may be required by Governmental Authorities, applicable Law or a Permit, 
including as a result of the CIWMB Settlement; (iv) as may be required in 
connection with transferring County’s rights or obligations in the Facilities to 
Purchaser in connection with the transactions contemplated by this Agreement or 
with Purchaser and/or County obtaining the Required Consents (except that, for 
purposes of this clause (iv)

(e) 

, Purchaser’s consent will be required if Purchaser 
would have liability with respect to such new contract or agreement after 
Closing); (v) contracts and agreements that do not survive Closing or with respect 
to which Purchaser shall not be liable after Closing; (vi) as may be required for 
health, safety and welfare reasons or to protect the value of the Facilities; (vii) as 
may be reasonably necessary to continue operations of the Facilities; or (viii) with 
respect to the Landfill, the resumption of active waste and landfill operations 
thereon in the event County obtains approval from all applicable Governmental 
Authorities to do so. 

Operation and Maintenance.  Subject to Section 5.11, County shall, at its 
expense, maintain, repair, manage and operate the Facilities in substantially the 
same manner as is in effect as of the Execution Date, ordinary wear and tear 
excepted (it being expressly acknowledged that the Landfill is currently not 
accepting Waste for disposal), including making any Necessary Capital 
Expenditures; provided, however, the foregoing shall not apply (i) in connection 
with the resumption of active waste processing operations at the Landfill in the 
event County obtains approval from all applicable Governmental Authorities to 
do so (in which case County shall be entitled to proceed with such resumption); 
(ii) in connection with waste processing, handling and disposal operations by 
Purchaser or its Affiliate under the Operations Agreement or the Keller 
Agreement; (iii) in the case of an Event of Loss which shall be governed by 
Section 5.8; (iv) as may be required for health, safety and welfare reasons or to 
protect the value of the Facilities; (v) to closure activities at the Landfill required 
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by the CIWMB or the RWQCB; and (vi) as provided elsewhere in this 
Agreement.   

(f) Purchaser Operations.  County shall have no liability or responsibility under this 
Section 5.10

5.11 

 or otherwise for any action, omission, failure to perform or default of 
Purchaser or its Affiliate under the Operations Agreement and in no event shall 
any such action, omission, failure to perform or default by Purchaser or its 
Affiliate entitle Purchaser to terminate this Agreement or exercise any right or 
remedy against the County under this Agreement. 

(a) Notwithstanding anything to the contrary contained herein, from the Execution 
Date until the Closing, County shall undertake the work contemplated by: (i) Pre-
Approved Capital Expenditures, (ii) Necessary Capital Expenditures, and (iii) 
activities, work and expenditures relating to Remediation that is required by 
applicable Law or a Permit to be undertaken until Closing, which, for the 
purposes of this 

Pre-Approved Capital Expenditures and Necessary Capital Expenditures.   

Section 5.11

(b) County shall use its Commercially Reasonable Efforts to complete all Pre-
Approved Capital Expenditures and Necessary Capital Expenditures before the 
Closing Date.  To the extent that a Pre-Approved Capital Expenditure or 
Necessary Capital Expenditure is not completed as of the Closing Date, Purchaser 
shall reasonably cooperate with the County in connection with the County’s 
activities to complete the Pre-Approved Capital Expenditure or Necessary Capital 
Expenditure, as applicable, including executing such documents and Permits as 
are necessary for the County to undertake such work and providing access, 
ingress, egress and information; 

, includes activities, work and costs related to 
compliance with the CIWMB Settlement.  In connection with any Necessary 
Capital Expenditures or Remediation, County shall reasonably consult with 
Purchaser prior to undertaking such work, except in cases of emergency or unless 
such work has been required by Governmental Authorities, applicable Law or 
Permit.  Purchaser shall be entitled to participate with County in connection with 
any discussions with Governmental Authorities related to Remediation.   

provided, however, that, at Purchaser’s request, 
and subject to the ability of the County to assign the relevant consultant and 
construction contracts, the County shall assign such contracts to Purchaser in 
order to allow Purchaser, at its cost, to complete the Pre-Approved Capital 
Expenditure or Necessary Capital Expenditure, as applicable (in which case, the 
County shall have no further responsibility or liability therefor other than for the 
payment of accrued expenses and contractual obligations for work performed 
prior to Closing and Purchaser shall indemnify, defend and hold the County 
Group harmless from and against any Losses that accrue or occur after the date of 
such assignment and arise or relate to such contracts).  The County shall use 
Commercially Reasonable Efforts to minimize any impact of its work to complete 
a Pre-Approved Capital Expenditure or Necessary Capital Expenditure, as 
applicable, on Purchaser’s operations.  
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(c) In no event shall the undertaking or completion of any Pre-Approved Capital 
Expenditure, Necessary Capital Expenditure or Remediation described in this 
Section 5.11 modify, diminish or affect the disclaimers and provisions of this 
Agreement, including Article 3 and Section 4.2.  Purchaser shall have no recourse 
against the County with respect to such Pre-Approved Capital Expenditure, 
Necessary Capital Expenditure or Remediation; provided, however

(d) This 

, that the 
County shall complete all such Pre-Approved Capital Expenditures and Necessary 
Capital Expenditures, and that in the event of any defective or negligent work 
relating to a Pre-Approved Capital Expenditure or Necessary Capital Expenditure, 
at Closing, the County shall assign any warranties or claims it may have against 
any Entity that undertook such work. 

Section 5.11

5.12 

 shall survive the Closing. 

In addition to the terms set forth in the Operations Agreement and the Keller Agreement, 
between the Execution Date and Closing, Purchaser, at its sole cost and expense, shall have the 
right to visit and inspect operations at the Property upon reasonable advance written notice to 
County.  County shall reasonably cooperate with Purchaser’s monitor in order to address 
Purchaser’s reasonable concerns regarding operations, but such monitor shall have no right or 
authority to make any operating decisions or to direct County or its operators to take (or not take) 
any action with regard to the Facilities or the operation thereof.  County shall have no liability 
with respect to such monitor, including any personal injury suffered by such monitor.  Purchaser 
agrees that such monitor is an employee of Purchaser and not that of County or any County 
operator. 

Access to Facilities Prior to Closing Date.   

5.13 

Purchaser shall, on or before Closing and consistent with 27 California Code Regulations 
§ 21630(b)(1), provide documentation that Purchaser meets Financial Assurances requirements 
as required by Title 27 California Code of Regulations, Division 2, Chapter 6, Articles 1 and 2, 
to effect the transfer of the Permits to Purchaser and cause the release of the County’s Approved 
Financial Assurances; 

Closure and Post-Closure Funds; Approved Financial Assurances.   

provided, however, that Purchaser acknowledges that (i) the amounts 
required to be provided by Purchaser may be in excess of the amounts identified on Schedule 
5.13, which are the current requirements for Approved Financial Assurances as of the Execution 
Date; and (ii) the amounts identified in Schedule 5.13 may change (A) if the County’s closure 
and post-closure maintenance and monitoring plans for the Landfill are approved, (B) in 
connection with obtaining the Required Consents; or (C) if, after Closing, Purchaser otherwise 
modifies or changes the use or operation of the Landfill.  If, as of the Closing Date, County has 
not obtained the release of all of the County’s Approved Financial Assurances, including funds 
and monies deposited or otherwise set aside, reserved or restricted to meet its closure 
construction and post closure maintenance and monitoring obligations, Purchaser shall cooperate 
with County and use Commercially Reasonable Efforts to assist County in obtaining the release 
of all such funds after the Closing.  In the event that Purchaser’s Approved Financial Assurances 
or revenues from the Facilities or any other source are not sufficient to fund the Closure and 
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Post-Closure Obligations, in no event shall the County be responsible for paying any deficiencies 
therein.  Notwithstanding the foregoing, for purposes of Closing, nothing herein shall obligate or 
require Purchaser to proffer or maintain financial assurances in excess of, or in addition to, the 
requirements established in Title 27 California Code of Regulations Division 2, Chapter 6, 
Articles 1 and 2.  This Section 5.13

5.14 

 shall survive Closing. 

During the Interim Period, the County will continue to operate or provide for the 
operations of the Transfer Stations.  During the Interim Period, Purchaser shall be responsible for 
landfill disposal operations at the Landfill, if any, as set forth in the Operations Agreement.  
During the Interim Period, disposal of Waste delivered to the Facilities shall be as set forth in the 
Keller Agreement.  

Interim Period Operations and Waste Disposal 

5.15 

During the Transition Period, Purchaser shall provide Transfer Station operations and 
Landfill operations and disposal operations, if any, as set forth in the Operations Agreement.  
During the Transition Period, disposal of Waste delivered to the Facilities shall be as set forth in 
the Keller Agreement.  

Transition Period Operations and Waste Disposal.   

5.16 

The obligations of the Parties with respect to the Interim Period and the Transition Period 
shall survive the termination of this Agreement. 

Survival of Interim Period and Transition Period Obligations 

5.17 

On or before 60 days before Closing, Purchaser and the County shall mutually agree 
upon a list identifying the nature, number and the location of the Baseline Systems in place as of 
such date.  

Baseline Systems 

5.18 

Provided that all of County’s conditions precedent to Closing have been satisfied or 
waived as set forth in 

Closing Deliveries.   

Article 9, County shall deliver, or cause to be delivered, to Purchaser at 
Closing all items set forth on Schedule 8.4.  Provided that all of Purchaser’s conditions precedent 
to Closing have been satisfied or waived as set forth in Article 8, Purchaser shall deliver, or 
cause to be delivered, to County on or before the Closing all items set forth on Schedule 9.6

ARTICLE 6.  
POST-CLOSING OBLIGATIONS 

. 

The provisions of this Article 6 set forth obligations of the County and Purchaser that 
become effective as of the Closing Date. 
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6.1 

(a) 

Information and Records. 

Information and Administrative Support

(b) 

.  Each Party agrees that, from and 
after the Closing Date, it shall, promptly following the request of the other Party, 
provide such information as shall be reasonably requested by the requesting Party 
to enable such Party to comply with its obligations to Governmental Authorities 
relating to the Property and the sale and transfer and, as applicable, lease thereof 
to Purchaser. 

Purchaser’s Books and Records

(c) 

.  For a period of 5 years after the Closing, 
Purchaser shall not dispose of any material books, records, documents or 
information relating to any of the Property without first giving notice to County 
and permitting County to retain or copy such books and records as it may select.  
During such period, Purchaser shall permit County to examine and make copies, 
at County’s expense, of such books, records, documents and information for any 
reasonable purpose, including any litigation now pending or hereafter commenced 
against County. 

County’s Books and Records

(d) 

.  For a period of 5 years after the Closing, County 
shall not dispose of any material books, records, documents or information 
relating to the operations of County at the Property without first giving notice to 
Purchaser and permitting Purchaser to retain or copy such books and records as it 
may select.  During such period, the County shall permit Purchaser to examine 
and make copies, at Purchaser’s expense, of such books, records, documents and 
information for any reasonable purpose, including any litigation now pending or 
hereafter commenced against Purchaser. 

Monitoring Test Results

6.2 

.  On or before 10 days after the expiration of each 
calendar quarter, Purchaser shall provide County with copies of all monitoring 
tests, results and sampling information performed or undertaken during such 
quarter by or on behalf of Purchaser or otherwise in Purchaser’s possession or 
control with respect to the Landfill and landfill operations. 

Following Closing, Purchaser shall operate and maintain the Property in compliance with 
all applicable Laws, the Permits, Prudent Solid Waste Practices and all terms and conditions of 
the CC&Rs.  With respect to any landfill or other facility (other than the Facilities) owned or 
operated by Purchaser or any of its Affiliates that Purchaser utilizes to handle, process, convert 
or dispose of County-Controlled Waste, Purchaser shall operate and maintain such landfill or 
other facility in compliance with all applicable Laws, permits and other government 
authorizations and Prudent Solid Waste Practices.  Purchaser agrees to comply with the 1998 
CEQA Mitigation Monitoring Plan adopted by the County in connection with the build out of the 
existing capacity at the Landfill.  Purchaser shall not be deemed in breach of this section if 
Purchaser timely files an administrative or judicial appeal of any notice from a Governmental 
Authority of Purchaser’s violation or non-compliance with any Law or Permit, so long as the 

Future Compliance with Laws by Purchaser.   
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appeal has the effect of staying the enforcement of the notice and for so long as Purchaser is 
diligently pursuing such appeal. 

6.3 

Purchaser shall not, without the prior written approval of County, in its sole discretion, 
change the classification of the Landfill from a Class III non-hazardous waste landfill (or if such 
terminology is no longer used in the future, the equivalent thereof) or otherwise operate the 
Landfill as anything other than a Class III non-hazardous landfill or its equivalent.  Any 
extension or modification to the Solid Waste Permit or any other Permit shall remain subject to 
the terms of this Agreement. 

Matters Concerning Post-Closing Operations and the Solid Waste Permit.   

6.4 

Purchaser shall, at all times, fully and promptly undertake, implement and discharge the 
Closure and Post-Closure Obligations (it being expressly acknowledged and agreed by Purchaser 
that Purchaser’s obligations hereunder include responsibility and liability for Closure and Post-
Closure Obligation that arise out of, result from or relate to events, incidents, operations and 
items that occurred, in whole or in part, prior to and after Closing). 

Closure and Post-Closure Obligations.   

6.5 

(a) As further described in the Deeds and the Transfer Station Leases, Purchaser shall 
not disturb, damage or disrupt any existing or future monitoring, maintenance or 
remediation facilities located at the Transfer Stations or otherwise relating to the 
Closed Landfills.  County shall consult and reasonably cooperate with Purchaser 
in connection with County’s monitoring, maintenance, investigation and 
remediation activities at the Transfer Stations relating to the Closed Landfills.  
The County shall retain ownership, access to and, except as set forth in this 
Agreement, liability for all existing and future monitoring wells, remediation 
facilities, maintenance equipment, piezometers, methane detection probes and 
similar or related equipment located on, adjacent to or nearby that portion of the 
Land on which the Transfer Stations are located (other than the Central Transfer 
Station).   

County Access and Monitoring of Closed Landfills 

(b) As further described in the Deed, the County and its representatives and 
consultants shall be granted an easement for and, as further described in the 
Deeds and the Transfer Station Leases, have access to the monitoring, 
maintenance or remediation facilities described in Section 6.5(a) and for purposes 
of the County’s monitoring, maintenance, investigation and remediation activities 
at the Transfer Stations at all times during regular hours upon no less than one 
day’s advance notice and, as necessary, in an emergency or in the event of 
imminent threat to public health, safety or the environment.  The County’s rights 
to access include the rights of ingress and egress across and through the Land, 
and the County shall be entitled to repair, replace, test, inspect, investigate, use, 
operate and assess all of the monitoring, maintenance or remediation facilities 
specified in the Deed or in Section 6.5(a).  In the exercise of its rights under this 
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Section, the County shall utilize Commercially Reasonable Efforts to avoid 
material impact or interference on Purchaser’s operations at the affected Transfer 
Station(s).  In the event of any alleged material impact or interference, Purchaser 
reserves the right to initiate a claim and action for inverse condemnation against 
the County.  The County’s easement rights under this Agreement and the Deed 
shall be assignable to another public agency.  

(c) Purchaser shall cooperate with all Governmental Authority orders, directives, 
requests or mandates requiring access to any portion of the Facility, whether 
included within Section 6.5

6.6 

 or otherwise. 

(a) On or before the Closing Date, Purchaser shall deliver to County an irrevocable, 
direct draw letter of credit in the form of 

Post-Closing Letter of Credit.   

Exhibit D-2 attached hereto (the “Post-
Closing Letter of Credit”), which Post-Closing Letter of Credit shall secure 
Purchaser’s obligations under the Contract Documents (except for those Contract 
Documents, if any, that, by their express terms, terminate and are of no further 
force and effect as of Closing), including this Agreement and the Transfer Station 
Leases, that arise after Closing, including those obligations set forth in Article 6 
and Article 7.  The Post-Closing Letter of Credit (i) shall be issued by Wells 
Fargo Bank, N.A. or such other financial institution organized under the Laws of 
the United States that County reasonably approves in advance; (ii) shall name 
County as the beneficiary; (iii) shall be in the amount of $1,000,000; (iv) shall 
have an initial term of 12 months; and (v) shall otherwise be acceptable to 
County, in its reasonable discretion.  County may accept the continuation of the 
Deposit Letter of Credit as the Post-Closing Letter of Credit at its sole option.  
The Post-Closing Letter of Credit shall be renewed and remain in effect until the 
3rd anniversary of the Closing Date.  The Post-Closing Letter of Credit shall be 
immediately drawable in part or in full by County upon County’s presentation of 
a sight draft to the issuer stating that (1) the issuer has notified County that it will 
not renew the then-current Post-Closing Letter of Credit and Purchaser has not 
replaced the Post-Closing Letter of Credit with another letter of credit acceptable 
to County, in its reasonable discretion, at least 30 days prior to the expiry date of 
the then-current Letter of Credit or (2) a breach or default by Purchaser under one 
or more of the Contract Documents, which may include this Agreement or the 
Transfer Station Leases, has occurred and any applicable cure period has elapsed, 
as determined in the County’s sole discretion.  In the event of a draw resulting 
from a breach or default by Purchaser, the amount of the draw shall be limited to 
the amount of Losses arising out of, relating to or caused by such breach or 
default.  In the event of a draw because Purchaser has not replaced the Post-
Closing Letter of Credit as required hereunder, County shall promptly repay the 
amount drawn to Purchaser, without interest thereon, if Purchaser replaces the 
Post-Closing Letter of Credit with another letter of credit that meets the 
requirements hereof and otherwise is acceptable to County, in its reasonable 
discretion.   
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(b) In the event Purchaser defaults in its obligations under any of the Contract 
Documents, including this Agreement or the Transfer Station Leases, after 
Closing, County may, in its sole discretion, elect any of the remedies specified in 
the Contract Documents, including Section 2.7(b)

(c) If greater than a zero dollar balance remains on the Post-Closing Letter of Credit 
as of the 3rd anniversary of the Closing Date, the County shall deliver the Post-
Closing Letter of Credit to Purchaser within 15 business days after the 3rd 
anniversary of the Closing Date. 

 of this Agreement, or available 
at Law or in equity, including drawing on the Post-Closing Letter of Credit to the 
extent of the County’s damages allowed under this Agreement, at law or in equity 
that have not otherwise been fully compensated by Purchaser.  Drawing upon the 
Post-Closing Letter of Credit shall not be an exclusive remedy or act as a 
limitation on the exercise of remedies by the County or Purchaser’s liability for 
damages or Losses under the Contract Documents, including this Agreement and 
the Transfer Station Leases.  All of such remedies in favor of the County shall be 
cumulative. 

6.7 

At any time or from time to time after the Closing, each Party shall, upon the reasonable 
request of the other Party, execute and deliver any further instruments or documents, including 
instruments granting to County rights of ingress and egress to the Property as contemplated in 
this Agreement and the Deed, and take all such further actions as may reasonably be required to 
fulfill and implement the terms of this Agreement or realize the benefits intended to be afforded 
hereby.  Such further assurances shall include incorporation of any or all of the post-Closing 
obligations of Purchaser, including those specified in this 

Further Assurances.   

Article 6

6.8 

, in the CC&Rs to be recorded 
against and run with the Land. 

(a) Pursuant to the Assigned Contracts, as of Closing, Purchaser shall receive the 
benefits of and assume the obligations and responsibilities of generating, 
producing, selling and transmitting energy produced or generated by the Landfill 
to the Power and Water Resources Pooling Authority (“PWRPA”) pursuant to 
the terms of the Renewable Energy Purchase Agreement dated as of November 8, 
2005 by and between the County and PWRPA, as amended by that certain First 
Amendment to Renewable Energy Purchase Agreement executed by the County 
on January 27, 2009, by and between the County and PWRPA (as amended, the 
“PWRPA Agreement”).  As set forth in the PWRPA Agreement, Purchaser shall 
be entitled to utilize the energy produced or generated by the Landfill for its own 
on-site uses at the Landfill as of the Execution Date (which amount shall not 
exceed 0.5 megawatts) (the “Priority Use”) prior to fulfilling the obligations 
under the PWRPA Agreement. 

Power Generation.   
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(b) To the extent that the Landfill and the existing or any future Landfill Gas energy 
system or other energy system (including methane cells and wind farms) at the 
Landfill produces energy in excess of Purchaser’s on-site use (whether such use is 
the Priority Use or future uses), and the amount that Purchaser is obligated to sell 
to PWRPA under the PWRPA Agreement, the County shall have a right of first 
refusal to purchase and use such excess energy.   

(c) In connection with the County’s right of first refusal, Purchaser shall deliver to 
the County its proposed terms and conditions for the sale of energy, which 
proposal shall include the amount of energy to be sold, the per unit and aggregate 
price for such energy, the term of the purchase obligation and the form of 
contract.  The County shall have a period of 60 days after receipt of such proposal 
within which to accept or reject such proposal.  If the County accepts such 
proposal, County and Purchaser shall execute a contract setting forth the terms.  If 
the County rejects such proposal, Purchaser may proceed to sell such power to an 
Affiliate or Third Party on the same terms and conditions as set forth in 
Purchaser’s proposal to the County.   

(d) If Purchaser negotiates terms or a form of contract for a sale of power that differs 
from that which were proposed to the County or if more than one year has elapsed 
since the County’s rejection of Purchaser’s proposal under Section 6.8(c)

(e) Should the County purchase any power from Purchaser that is generated from or 
produced by the Landfill, to the extent allowed by applicable Law, the County 
shall be entitled to the renewable energy credits relating to such power. 

, before 
Purchaser is entitled to sell such power to an Affiliate or such Third Party on such 
terms, Purchaser shall be obligated to submit the negotiated terms and form of 
contract to the County.  The County shall have 60 days from receipt of such 
negotiated terms to accept or reject such terms and form of contract.  If the 
County accepts such negotiated terms, the County and Purchaser shall execute a 
contract setting forth such terms and otherwise utilizing the negotiated form of 
contract.  If the County rejects such negotiated terms, Purchaser may proceed with 
the sale to an Affiliate or the Third Party. 

(f) The County may assign its rights to acquire and/or receive power under this 
Agreement to another public agency, and Purchaser shall cooperate with County 
to the full extent reasonably necessary, and shall take actions as may be 
reasonably necessary, to effectuate the transfer and documentation of any 
renewable energy credits to the County. 

6.9 

Purchaser acknowledges that a household hazardous waste drop-off and disposal 
operation and program, which is currently run by the SCWMA and Clean Harbors 
Environmental Services, Inc., exists, as of the Execution Date, at the Landfill (the “HHW 
Program”).  As of Closing, Purchaser shall execute and deliver the HHW Lease and be 

Household Hazardous Waste Program 
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responsible for the performance of the lessor’s obligations under the HHW Lease, including 
providing to the SCWMA and its contractors and operators ingress, egress and access to and 
from the Landfill and the right to use the existing site at the Landfill for the HHW Program in 
accordance with and subject to the terms and conditions of the HHW Lease, including any 
extensions thereof.  Nothing contained herein shall preclude Purchaser from pursuing and 
entering into an agreement with the SCWMA to provide some or all of the SCWMA’s services 
related to the solid waste within the County of Sonoma, including the HHW Program. 

6.10 

Purchaser acknowledges that (i) a compost operation, which is currently run by Sonoma 
Compost Company, exists, as of the Execution Date, at the Landfill (the “Compost Facility”); 
(ii) the County’s responsibilities with respect to the Compost Facility are set forth in that certain 
Organic Material Processing, Composting and Marketing Services Agreement dated as of 
September 28, 1999, by and among the SCWMA, the County and Sonoma Compost Company 
(as amended, the “Compost Agreement”), and (iii) the Compost Agreement is an Assigned 
Contract.  As of Closing, Purchaser shall assume and be responsible for the performance of the 
County’s obligations under the Compost Agreement, including providing to Sonoma Compost 
Company ingress, egress and access to and from the Landfill and the right to use its existing site 
at the Landfill for the Compost Facility in accordance with and subject to the terms and 
conditions of the Compost Agreement; 

Compost Facility 

provided, however

6.11 

, that (1) if the Compost Facility has 
not relocated as of the expiration of the Compost Agreement, upon request of the SCWMA, 
Purchaser shall allow the Compost Facility to remain at the Landfill for an additional 12 months 
after the stated expiration of the Compost Agreement upon the same terms and conditions set 
forth in the Compost Agreement; (2) the SCWMA may extend the Compost Agreement beyond 
its current expiration, subject to the consent of Purchaser, which consent shall not be 
unreasonably withheld or delayed (and which consent shall be deemed granted if Purchaser does 
not disapprove a request from the SCWMA for consent within 45 days after delivery thereof). 
and (3) Purchaser shall work cooperatively with the SCWMA to attempt to find a new site for 
the Compost Facility at the Landfill (with the SCWMA to bear all costs of permitting and 
developing, operating, financing and maintaining such a facility), which cooperation, if 
successful, shall be documented pursuant to a mutually acceptable agreement between Purchaser 
and the SCWMA.  Payment for the processing and handling of green waste and wood waste at 
the Compost Facility is addressed in the Agency Agreement.   

(a) From and after the Closing Date, and until the fifth (5th) anniversary of the 
Closing Date, Purchaser shall operate the Facilities in accordance with the 
minimum operating requirements and terms of 

Minimum Continued Operations. 

Schedule 6.11, employing such 
staff and equipment as is necessary to meet the requirements specified therein; 
provided, however, that if the Landfill is allowed to accept Waste and is accepting 
Waste, Purchaser may suspend Waste operations at the Central Transfer Station 
so long as (i) Purchaser implements an alternative means for haulers and Entities 
bringing Self-Haul Waste to access the Landfill and deliver their respective Waste 
(and to access the Compost Facility and deliver green waste and wood waste); (ii) 
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such alternative means comply with applicable Law, all Permits and Prudent Solid 
Waste Practices; and (iii) such alternative means provide haulers and Entities 
bringing Self-Haul Waste to the Landfill with a method to deliver Waste to the 
Landfill and green waste and wood waste to the Compost Facility that is 
comparable and no less efficient than the operations at the Central Transfer 
Station.   

(b) Except for such items as are prohibited by Law or the Permits after Closing and 
during the term of the County Waste commitment and the City Disposal 
Agreements, Purchaser shall accept, handle and dispose of (or recycle) all items 
brought to each Facility (for as long as each Facility remains open) as were 
accepted by the County as of the Execution Date. 

(c) In addition to the other provisions of this Section 6.11, at all times from and after 
the Closing Date, Purchaser shall operate and maintain at least one permitted 
disposal or transfer station facility within the County of Sonoma that has the 
capacity, capability and operations necessary to accept, process and handle all 
County-Controlled Waste and Committed City Waste; provided, however, that 
this Section 6.11(c) shall no longer apply if Purchaser provides at least five years’ 
advance written notice to the County and all Committed Cities of Purchaser’s 
intent to close all disposal and transfer station facilities within the County of 
Sonoma, which written notice may not be given by Purchaser earlier than 
September 1, 2025 (or if the County or a Committed City has exercised an option 
to extend its commitment of Waste pursuant to Section 6.17(i)

6.12 

, such written 
notice may not be given by Purchaser earlier than 5 years prior to the expiration 
of such option period). 

Collection of Program Fees.

(a) 

  

(1) The County reserves the right, exercisable in its sole discretion at any time in 
perpetuity and upon 30 days’ advance written notice to Purchaser, to require 
that Purchaser charge a Solid Waste System Fee on the County-Controlled 
Waste in an amount designated by the County but not to exceed $6.10 per 
Ton of Waste.  Following receipt of such written notice from the County, 
Purchaser shall initiate the charge and collection of the Solid Waste System 
Fee on all County-Controlled Waste in the amount set forth in such notice.  
The County may alter, increase, decrease and suspend the Solid Waste 
System Fee applying to County-Controlled Waste from time to time, in its 
sole discretion, upon no less than 30 days’ advance written notice; 

Solid Waste System Fee.   

provided, 
however, that in no event shall any annual increase exceed the greater of (i) 
3.2% per annum or (ii) the increase, if any, in the CPI Factor for that year, 
up to a maximum amount equal to 5% per annum (with such adjustment 
occurring, as applicable, on each Adjustment Date, commencing on July 1, 
2010).  To the extent that the County does not elect to increase the Solid 
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Waste System Fee by the maximum allowable amount in any given year, the 
unused portion of the potential increase shall be retained by the County for 
later use and can be utilized in any succeeding year(s).  If the County 
suspends the Solid Waste System Fee applying to County-Controlled Waste 
at any point and later resumes the same, the Solid Waste System Fee, for 
purposes of adjustment, shall be considered that which existed immediately 
prior to the suspension. 

(2) The County also reserves the right, exercisable in its sole discretion at any 
time in perpetuity and upon 30 days’ advance written notice to Purchaser, to 
require that Purchaser charge a Solid Waste System Fee in an amount not to 
exceed $6.10 per Ton of Waste on Self-Haul Waste.  Following receipt of 
such written notice from the County, Purchaser shall initiate the charge and 
collection of the Solid Waste System Fee on all Self-Haul Waste in the 
amount set forth in such notice.  The County may alter, increase, decrease 
and suspend the Solid Waste System Fee applying to Self-Haul Waste from 
time to time, in its sole discretion; provided, however

(3) To the extent that any Committed City, in its sole discretion exercisable at 
any time in perpetuity, agrees to the charge of a Solid Waste System Fee on 
its Committed City Waste, as evidenced by written notification thereof to 
Purchaser, Purchaser shall initiate the charge and collection thereof in an 
amount designated by such Committed City but not to exceed $6.10 per Ton 
of Waste.  A Committed City, with respect to its Committed City Waste, 
may alter, increase, decrease and suspend the Solid Waste System Fee 
applying to its Committed City Waste from time to time, in its sole 
discretion, upon no less than 30 days’ advance written notice; 

, that in no event shall 
any annual increase exceed the greater of (i) 3.2% per annum or (ii) the 
increase, if any, in the CPI Factor for that year, up to a maximum amount 
equal to 5% per annum (with such adjustment occurring, as applicable, on 
each Adjustment Date, commencing on July 1, 2010).  To the extent that the 
County does not elect to increase the Solid Waste System Fee by the 
maximum allowable amount in any given year, the unused portion of the 
potential increase shall be retained by the County for later use and can be 
utilized in any succeeding year(s).  If the County suspends the Solid Waste 
System Fee applying to Self-Haul Waste at any point and later resumes the 
same, the Solid Waste System Fee, for purposes of adjustment, shall be 
considered that which existed immediately prior to the suspension. 

provided, 
however, that in no event shall any annual increase exceed the greater of (i) 
3.2% per annum or (ii) the increase, if any, in the CPI Factor for that year, 
up to a maximum amount equal to 5% per annum (with such adjustment 
occurring, as applicable, on each Adjustment Date, commencing on July 1, 
2010).  To the extent that a Committed City does not elect to increase the 
Solid Waste System Fee by the maximum allowable amount in any given 
year, the unused portion of the potential increase shall be retained by the 
Committed City for later use and can be utilized in any succeeding year(s).  
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If the Committed City suspends the Solid Waste System Fee applying to its 
Committed City Waste at any point and later resumes the same, the Solid 
Waste System Fee, for purposes of adjustment, shall be considered that 
which existed immediately prior to the suspension. 

(4) To the extent charged pursuant to this Section, the Solid Waste System Fee 
shall be in addition to the tip fees set forth on Schedule 6.17

(5) Purchaser shall remit the Solid Waste System Fee, whether assessed, 
charged or payable on County-Controlled Waste, Committed City Waste or 
Self-Haul Waste, directly to the County without deduction, offset or other 
adjustment.   

 and is not 
intended to be included within such tip fees.  The Solid Waste System Fee 
applicable to County-Controlled Waste, Self-Haul Waste and the Committed 
City Waste may differ. 

(b) SCWMA Fee.

(1) During the period from the Closing Date through and until February 10, 
2017, the County reserves the right, exercisable in its sole discretion at any 
time and upon 30 days’ advance written notice to Purchaser, to require that 
Purchaser charge a SCWMA Fee on the County-Controlled Waste in an 
amount designated by the County but not to exceed $5.40 per Ton of Waste; 

   

provided, however that if the SCWMA is extended beyond February 10, 
2017 by all members thereof, the County shall have the right, exercisable in 
its sole discretion, to continue to require that Purchaser charge a SCWMA 
Fee on the County-Controlled Waste in an amount designated by the County 
until such time as the SCWMA, or any successor agency, is terminated.  
Following receipt of such written notice from the County, Purchaser shall 
initiate the charge and collection of the SCWMA Fee on all County-
Controlled Waste in the amount set forth in such notice.  The County may 
alter, increase, decrease and suspend the SCWMA Fee collected on County-
Controlled Waste from time to time, in its sole discretion, upon no less than 
30 days’ advance written notice; provided, however, that in no event shall 
any annual increase exceed the greater of (i) 3.2% per annum or (ii) the 
increase, if any, in the CPI Factor for that year, up to a maximum amount 
equal to 5% per annum (with such adjustment occurring, as applicable, on 
each Adjustment Date, commencing on July 1, 2010).  To the extent that the 
County does not elect to increase the SCWMA Fee by the maximum 
allowable amount in any given year, the unused portion of the potential 
increase shall be retained by the County for later use and can be utilized in 
any succeeding year(s).  If the County suspends the SCWMA Fee applying 
to County-Controlled Waste at any point and later resumes the same, the 
SCWMA Fee, for purposes of adjustment, shall be considered that which 
existed immediately prior to the suspension. 
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(2) During the period from the Closing Date through and until February 10, 
2017, Purchaser shall charge a SCWMA Fee in an amount designated by the 
County but not to exceed $5.40 per Ton of Waste on Self-Haul Waste as 
adjusted pursuant to the methodology set forth in the Agency Agreement; 
provided, however

(3) During the period from the Closing Date through and until February 10, 
2017, to the extent that any Committed City agrees to the charge of a 
SCWMA Fee on its Committed City Waste, as evidenced by written 
notification thereof to Purchaser, Purchaser shall initiate the charge and 
collection thereof in an amount designated by the Committed City but not to 
exceed $5.40 per Ton of Waste; 

, that if the SCWMA is extended beyond February 10, 
2017 by all members thereof, Purchaser, at the direction of the County, in 
the County’s sole discretion, shall continue to charge a SCWMA Fee on 
Self-Haul Waste in the amount specified in the Agency Agreement, as 
adjusted pursuant to the terms thereof, until such time as the SCWMA, or 
any successor agency, is terminated.  In the event that the SCWMA is 
extended beyond February 10, 2017, the terms of the Agency Agreement 
shall continue to apply.  The SCWMA’s rights to alter, increase, decrease 
and suspend the SCWMA Fee collected on Self-Haul Waste, and any terms, 
conditions and limitations related thereto, shall be as set forth in the Agency 
Agreement. 

provided, however, that if the SCWMA is 
extended beyond February 10, 2017 by all members thereof, each 
Committed City shall have the right, exercisable in such Committed City’s 
sole discretion, to continue to charge the SCWMA Fee on its Committed 
City Waste in an amount designated by such Committed City until such time 
as the SCWMA, or any successor agency, is terminated.  A Committed City, 
with respect to its Committed City Waste, may alter, increase, decrease and 
suspend the SCWMA Fee collected on its Waste from time to time, in its 
sole discretion, upon no less than 30 days’ advance written notice; provided, 
however

(4) Purchaser shall remit the SCWMA Fee, whether assessed, charged or 
payable on County-Controlled Waste, Committed City Waste or Self-Haul 

, that in no event shall any annual increase exceed the greater of (i) 
3.2% per annum or (ii) the increase, if any, in the CPI Factor for that year, 
up to a maximum amount equal to 5% per annum (with such adjustment 
occurring, as applicable, on each Adjustment Date, commencing on July 1, 
2010).  To the extent that the Committed City does not elect to increase the 
SCWMA Fee by the maximum allowable amount in any given year, the 
unused portion of the potential increase shall be retained by the Committed 
City for later use and can be utilized in any succeeding year(s).  If the 
Committed City suspends the SCWMA Fee applying to its Committed City 
Waste at any point and later resumes the same, the SCWMA Fee, for 
purposes of adjustment, shall be considered that which existed immediately 
prior to the suspension. 
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Waste, directly to the SCWMA in the manner set forth in the Agency 
Agreement, without deduction, offset or other adjustment.   

(5) During the period in which the Compost Facility is at the Landfill, all fees 
associated with the green waste and wood waste program shall be charged 
and remitted as set forth in the Agency Agreement. 

(6) To the extent charged pursuant to this Section, the SCWMA Fee shall be 
charged in addition to the tip fees set forth on Schedule 6.17

(c) 

 and is not 
intended to be included within such tip fees.  The SCWMA Fee collected on 
County-Controlled Waste, Self-Haul Waste and Committed City Waste may 
differ. 

Definition of Waste. As used in this Section 6.12, “Waste” includes (i) all Waste 
that is delivered to or enters into any Facility; (ii) all Waste from any source 
within the County of Sonoma that is delivered to or enters into any other facility 
located within the County of Sonoma that is owned or operated by Purchaser or 
any Affiliate; and (iii) all Waste delivered to or processed at the MRF; provided, 
however, that (x) if the Program Fees are charged and applied on Waste delivered 
to a Transfer Station or other facility, Purchaser need not also apply and charge 
the Program Fees again on the same Waste at the Landfill; and (y) as used in this 
Section 6.12

(d) 

, “Waste” excludes (1) wood waste, green waste and other organic 
materials and (2) beneficial reuse materials that are incorporated into the 
operations of the Facilities (e.g., rock used for road-base, soil, concrete, other 
direct application products used as alternative daily cover materials.). 

Payment of Program Fees.  The Program Fees shall be collected by Purchaser 
on behalf of and as the agent of the County (as to the Solid Waste System Fee) 
and the SCWMA (as to the SCWMA Fee).  Purchaser shall have no rights, 
ownership, interest, title or other possessory right with respect to the Program 
Fees.  Such agency is limited to assessment and collection of the Program Fees 
and does not create an agency relationship under any other aspect of this 
Agreement.  Purchaser shall pay the applicable Program Fees quarterly in arrears 
to the County and the SCWMA, as applicable, on or before the 10th day of each 
quarter for the immediately preceding (most recently completed) quarter.  
Payments to the County and the SCWMA of the applicable Program Fees shall be 
priority payments (on a pari passu basis with the Royalty Payments) and shall be 
paid by Purchaser prior to the payment of Operating Expenses and Distributions.  
If Purchaser makes any Distribution or makes any payment to an Affiliate in 
violation of this provision, the same shall be deemed to be held in trust by the 
recipient for the benefit of the County and the SCWMA and shall be payable to 
the County and the SCWMA on demand.  In addition to the County’s other rights 
and remedies in the event of a failure of Purchaser to make the Program Fees 
payments, outstanding amounts of Program Fees not paid when due shall bear 
interest at a floating rate equal to the LIBOR in effect from time to time plus 200 
basis points until paid from the date due until fully paid, which interest shall 
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accrue and compound on the outstanding balance of the Program Fees on a 
monthly basis.  The foregoing fees and payments shall accrue and be payable 
based upon the delivery of Waste or other named materials, not on receipt or 
collection of such fees or charges from any hauler, customer or any Third Party.  

(e) Intent

(f) 

.  Purchaser acknowledges that it is the intent of the Parties that the 
Program Fees be charged, applied and collected with respect to the Waste 
described in this Section and that the application and collection of the Program 
Fees as set forth in this Section are a material and fundamental component of this 
transaction and the consideration provided hereunder to the County.  Purchaser 
shall not undertake, cause or take any action that seeks to bypass the use of the 
Facilities or any other facility located within the County of Sonoma in order to 
avoid the payment or application of the Program Fees.  Purchaser shall have no 
right, title or interest in and to the Program Fees, all of which are expressly 
reserved to the County. 

SCWMA as Third Party Beneficiary.  The SCWMA shall be an express third 
party beneficiary under this Section 6.12

(g) 

 as to the SCWMA Fee and shall be 
entitled to enforce the obligations of, and its rights and remedies against, 
Purchaser. 

County Indemnity.  County shall indemnify, defend and hold the Purchaser 
Group harmless from and against all Losses which directly arise out of, result 
from or relate to a Third Party suit, claim or action that challenges the validity of 
(i) the Solid Waste System Fee, as the same applies to County-Controlled Waste 
and Self-Haul Waste; and (ii) the SCWMA Fee, as the same applies to the 
County-Controlled Waste.  This Section 6.12(g) shall not (x) apply to any Loss to 
the extent arising out of or relating to any act, omission, negligence, recklessness, 
willful misconduct, fault, breach of contract, breach of the requirements of the 
Contract Documents, violation of Law or non-compliance with any Governmental 
Authority permits, consents, approvals, directives, authorizations, orders or 
agreements or a Permit by Purchaser or any other member of the Purchaser 
Group; (y) apply to any of the Assumed Liabilities; or (z) limit or modify any of 
the provisions of Sections 7.1-7.4

6.13 

.  Should a court of competent jurisdiction 
determine that the Program Fees are invalid or that the County or any Committed 
City lacks authority to assess the Program Fees, Purchaser shall have no further 
obligations to charge such Program Fees that have been invalidated by the court. 

(a) 

Royalty Payments. 

Definition.  From and after the Closing Date, Purchaser shall pay to the County 
an amount equal to $9.00 per Ton of Waste during the time period commencing 
as of the Closing Date and continuing in perpetuity (the “Royalty Payments”); 
provided; however, that if Purchaser charges lower tip fees for wood waste, green 
waste and/or Source Separated Recyclable Materials, the Royalty Payment rate 
applicable to such materials shall be equal to an amount determined by 



County of Sonoma  Purchase & Sale Agreement  
Solid Waste Facilities Divestiture Page 87 Execution Version 
220757.DOC  September 29, 2009 
 

multiplying the tip fees charged for wood waste, green waste and Source 
Separated Recyclable Materials, as applicable, by the ratio of the Royalty 
Payment rate then in effect to the “Disposal Fee Component” of the tip fee then in 
effect.  The Royalty Payments shall be escalated each year on the Adjustment 
Date, commencing on July 1, 2010, based on the greater of (1) 3.2% per annum or 
(2) the increase, if any, in the CPI Factor for that year, up to a maximum amount 
equal to 5% per annum.  The Royalty Payments shall not be charged in addition to 
the tip fees set forth on Schedule 6.17 and, as applicable, in Section 6.17(q) and 
Section 6.17(r) and are included within such tip fees.  In no event shall the County 
or any Committed City be charged any amount in addition to the tip fees set forth 
on Schedule 6.17 and, as applicable, in Section 6.17(q) and Section 6.17(r)

(b) 

 on 
account of the Royalty Payments.  

Potential Reduction in Royalty Payment After County Contingent Liability 
Period.  If, as of the expiration of the County Contingent Liability Period, (i) 
there is no outstanding Off-Site Liability or Off-Site Liability Event, (ii) no item 
has been identified as a potential Off-Site Liability; (iii) Purchaser has executed 
and delivered to the County an unconditional and full release in favor of the 
County and the Committed Cities as to all Off-Site Liabilities and Off-Site 
Liability Events, in form and substance consistent with the form of release set 
forth in Section 7.2

(c) 

; (iv) the County has full recovered all amounts expended by 
the County with respect to or arising from Off-Site Liabilities and Off-Site 
Liability Events, including all funds expended from the County Contingent 
Liability Fund; and (v) the Tons of Waste upon which the Royalty Payment is 
paid has grown on a compound basis by at least an average of 0.95% per year 
since Closing, then (1) the Royalty Payments rate shall be reduced by 35%; and 
(ii) the Disposal Fee Component of the tip fee shall be reduced by an equal 
amount as the decrease in the Royalty Payments rate.  

Waste Subject to the Royalty Payments.  As used in this Section 6.13, “Waste” 
includes (i) all Waste that is delivered to or enters into any Facility; (ii) all Waste 
from any source within the County of Sonoma that is delivered to or enters into 
any other facility located within the County of Sonoma that is owned or operated 
by Purchaser or any Affiliate; (iii) all Waste delivered to or processed at the MRF; 
and (iv) all Waste disposed of in, on or at the Landfill or anywhere on the Landfill 
Land; provided, however, that (x) if the Royalty Payments are charged and 
applied at a Transfer Station or other facility, it need not also be charged at the 
Landfill; and (y) as used in this Section 6.13

(d) 

, “Waste” includes wood waste, green 
waste, other organic materials and any other item which is delivered to or enters 
into any Facility that is not prohibited by Law or Permit, but excludes beneficial 
reuse materials that are incorporated into the operations of the Facilities (e.g., 
rock used for road-base, soil, concrete, other direct application products used as 
alternative daily cover materials). 

Payment of Royalty Payments.  The foregoing fees and payments shall accrue 
and become payable based upon the delivery of Waste during the preceding (most 
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recently completed) quarter, not on receipt or collection of such fees or charges 
from any hauler, customer or any Third Party; provided, however, that if the 
County or any Committed City is required to make payments under the “put or 
pay” provisions of this Agreement (including Section VII(G) of Schedule 6.17) or 
a City Disposal Agreement, then (i) Royalty Payments payable with respect to 
County-Controlled Waste and Committed City Waste shall be paid based on the 
Tons per Day of Waste that would have been required under Tier 6 of Table 1 of 
Schedule 6.17 (e.g., the 70% tonnage of County-Controlled Waste and Committed 
City Waste on which the “put or pay” is based) and not on actual tonnage 
delivered; and (ii) Royalty Payments payable on Waste other than County-
Controlled Waste and Committed City Waste shall continue as required under this 
Agreement and be unaffected by clause (i)

(e) 

 hereof.  Purchaser acknowledges that 
the actual Royalty Payments shall be based on actual Waste flows and may be 
higher or lower than its projections, proposal assumptions or historical averages.  
The Royalty Payments will be made quarterly in arrears to the County on or 
before the 10th day of each quarter for the immediately preceding (most recently 
completed) quarter.  Payments to the County of the Royalty Payments shall be 
priority payments (on a pari passu basis with Program Fees) and shall be paid by 
Purchaser to the County prior to the payment of Operating Expenses and 
Distributions.  If Purchaser makes any Distribution or makes any payment to an 
Affiliate in violation of this provision, the same shall be deemed to be held in trust 
by the recipient for the benefit of the County and shall be payable to the County 
on demand.  In addition to the County’s other rights and remedies in the event of 
a failure of Purchaser to make the Royalty Payments, outstanding amounts of 
Royalty Payments not paid when due shall bear interest at a floating rate equal to 
the LIBOR in effect from time to time plus 200 basis points until paid from the 
date due until fully paid, which interest shall accrue and compound on the 
outstanding balance of the Royalty Payments on a monthly basis.  

Intent

6.14 

.  Purchaser acknowledges that it is the intent of the Parties that the Royalty 
Payments be charged, applied and collected with respect to the Waste described in 
this Section and that the Royalty Payments are a material and fundamental 
component of this transaction and the consideration provided hereunder to the 
County.  Purchaser shall not undertake, cause or take any action that seeks to 
bypass the use of the Facilities or any other facility located within the County of 
Sonoma in order to avoid the payment or application of the Royalty Payments.  
Purchaser shall have no right, title or interest in and to the Royalty Payments, all 
of which are expressly reserved to the County. 

(a) Purchaser shall maintain, in accordance with applicable law, at least one State 
certified motor vehicle scale at each of the Facilities.  Purchaser shall operate such 
scales during each Facility’s receiving hours, provided that Purchaser shall 
provide County with access to weighing information at all times and copies 
thereof on the next business day on which the scale house is open.  To the extent 

Scales; Reporting and Audit Rights; Reconciliation. 
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that the scale is inoperable, being tested, or otherwise unavailable for a period of 7 
consecutive days, Purchaser shall substitute portable scales until the permanent 
scale is replaced or repaired.  During such 7 day period, Purchaser shall 
reasonably estimate the weight of the incoming Waste and convert the weight to 
Tonnage, in each case, using Prudent Solid Waste Practices.  Purchaser shall 
arrange for any inoperable scale to be repaired as soon as possible.  Purchaser 
shall test and calibrate all scales in accordance with applicable Law, but at least 
every 12 months.  Purchaser shall provide County with copies of test results.  
Purchaser shall further test and calibrate any or all scales upon written request by 
County, within 5 business days of such request, if the County reasonably believes 
that the scales are not calibrated in accordance with applicable Law.  If such test 
results indicate that the scale or scales did not comply with applicable Law, 
Purchaser shall bear the costs thereof and Purchaser shall, at its own cost, adjust 
and correct, consistent with the results of such test, all weight measurements 
recorded and tip fees, Program Fees and Royalty Payments calculated, charged 
and paid, as the case may be, from the date of such request.   

(b) Purchaser shall keep accurate and detailed books of account and records in 
accordance with generally acceptable accounting principles consistently applied 
(the “Transaction Records”) regarding any and all transactions conducted 
involving Waste, Program Fees, Royalty Payments and any other related matters.  
The Transaction Records shall include all records, receipts, journals, ledgers and 
documents reasonably necessary to enable the County or its auditors or 
accountants to perform a complete and accurate audit of Program Fees and the 
Royalty Payments in accordance with generally accepted accounting principles.  
Purchaser shall retain the Transaction Records for a period of not less than 5 years 
after the end of the calendar year covering such Transaction Records.  Copies of 
all Transaction Records shall be kept at a location selected by Purchaser that is 
not more than 100 miles from the County’s administrative offices at 2300 County 
Center Drive or such other location as is approved by the County in its reasonable 
discretion.  The County shall be entitled at all times during regular business hours 
to access, review and copy the Transaction Records.   

(c) Concurrently with the quarterly payment of the Program Fees under Section 6.12 
and the Royalty Payments under Section 6.13

(1) The Royalty Payment and Purchaser’s calculation thereof, including Tons of 
Waste upon which the Royalty Payment has been applied, as defined in 

, Purchaser shall deliver to the 
County a report setting forth: 

Section 6.13(c)

(2) Each Program Fee separately and Purchaser’s calculation thereof, including 
Tons of Waste upon which each Program Fee has been applied, as defined in 

; 

Section 6.12(c); 
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(3) Tons of Waste delivered to the Landfill for disposal during the preceding 
(most recently completed) calendar quarter, which must be accompanied by 
the weight records and disposal tickets for such quarter as well as any voided 
disposal tickets during such quarter; 

(4) Tons of Waste delivered to each of the Transfer Stations during the 
preceding (most recently completed) calendar quarter, the customer, the Ton 
of Waste delivered by such customer, and the rates paid by such customer on 
a per Ton basis for delivering such Waste; 

(5) The amounts of regulatory fees, on a per Ton and aggregate basis, incurred 
and paid during the preceding (most recently completed) calendar quarter as 
a result of the Waste disposed of in, on or at the Landfill, such information 
and calculations to be separately set forth by regulatory agency and 
applicable charge; 

(6) Tons of Waste from any source within the County of Sonoma that are 
delivered by any member of the Purchaser Group to any facility other than 
the Facilities during the preceding (most recently completed) calendar 
quarter, whether such facility is located within or outside of the County of 
Sonoma, such information to be accompanied by weight records and 
disposal tickets on a per vehicle basis;  

(7) The tip fees applying to Waste from any City that is not a Committed City 
and the Waste from any public agency in the County of Sonoma (other than 
the County and the Committed Cities) that is delivered to the Landfill, each 
of the Transfer Stations, Keller, Forward and any other facility owned or 
operated by Purchaser or any Affiliate and located within the County of 
Sonoma or used by Purchaser for disposal of Waste from the County of 
Sonoma, including any discounts, rebates, free disposal and similar 
concessions provided to such City or other public agency; and 

(8) Tons of Waste during the preceding (most recently completed) calendar 
quarter that are considered County-Controlled Waste and which have been 
credited toward the County’s Waste commitment, allocated by Facility or 
other facility to which such Waste has been delivered; 

(9) For each Committed City, Tons of Waste during the preceding (most 
recently completed) calendar quarter that are considered Committed City 
Waste and which have been credited toward the Committed City’s Waste 
commitment, allocated by Facility or other facility to which such Waste has 
been delivered; 

(10) For each City other than a Committed City, Tons of Waste during the 
preceding (most recently completed) calendar quarter that have been 
delivered to the Facilities (on a Facility by Facility basis) or delivered by any 
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member of the Purchaser Group to any other facility, whether such facility is 
located within or outside of the County of Sonoma; 

(11) Tons of Waste during the preceding (most recently completed) calendar 
quarter that are considered Self-Haul Waste (other than that which is 
reported under clause (10)

(12) Tons of residuals delivered to the Facilities or Keller Landfill by Redwood 
Empire pursuant to 

 above) and which have been delivered to the 
Facilities (on a Facility by Facility basis) or delivered by any member of the 
Purchaser Group to any other facility, whether such facility is located within 
or outside of the County of Sonoma;  

Section 6.17(q)

(13) Tons of Construction and Demolition Wastes delivered to the Facilities by 
Redwood Empire pursuant to 

; 

Section 6.17(r);

(14) For each of the County and each Committed City, the amount of Tons by 
which the County and such Committed City is ahead of or trailing the Tons 
required by the tip fee tier then in effect for the current year (such amounts 
to be based on the quarterly Tonnage amounts and the prorated amount of 
Tons required by the tip fee tier).  

 and 

(d) Concurrently with the delivery of the final Royalty Payments and Program Fee 
payment made in any calendar year (due and payable on or before each January 
10th after the Closing Date), Purchaser shall provide the County with an annual 
report, summarizing and aggregating each of the items specified in subsection (b)

(1) an analysis of the changes to the airspace of the Landfill since the previous 
report, if any; 

 
above, in addition to the following: 

(2) an analysis of the remaining capacity of the Landfill; 

(3) a projection of the remaining life of the Landfill; and 

(4) any and all filings made with any Governmental Authority regarding the 
Facilities and any and all notices of violation from any Governmental 
Authority relating to the Facilities. 

(e) On or before 10 days after Purchaser submits the quarterly and annual disposal 
reporting system reports to the CIWMB, Purchaser shall send a full copy thereof 
to the County.  

(f) The County, upon not less than 5 business days’ prior notice to Purchaser, may 
cause an audit to be made of the Program Fees and/or Royalty Payments and all 
of the Transaction Records necessary (in the County’s sole judgment) to audit the 
Program Fees and Royalty Payments.  Purchaser will make all such books and 
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records available to the County and its consultants for such audit at the office 
located at the Landfill or such other location as is approved by the County in its 
reasonable discretion.  Purchaser shall cooperate with the County in connection 
with such audit and shall make available to the County and its consultants 
performing the audit personnel who are knowledgeable about the operations at the 
Facilities and the Transaction Records.  If the audit discloses an underpayment of 
the Royalty Payments or Program Fees, Purchaser shall immediately pay to the 
County the amount of the underpayment, with interest on the underpaid amount at 
a floating rate equal to the LIBOR in effect from time to time plus 200 basis 
points from the date such underpayment was originally due until such amount, 
including accrued interest, is fully paid, which interest shall accrue and compound 
on the outstanding balance of the Program Fees and Royalty Payments, as 
applicable, on a monthly basis.  If the audit discloses an underreporting of 
Program Fees or Royalty Payments in excess of 2% over the time period covering 
such audit, then Purchaser shall also immediately pay to the County all actual 
internal and external costs and expenses associated with the audit and with 
collecting the underpayment.  If the audit discloses an overpayment of Program 
Fees or Royalty Payments, Purchaser shall be entitled to a credit against the next 
payment of Program Fees or Royalty Payment(s), as applicable, due to the County 
or the SCWMA, as applicable.   

(g) Audits under Section 6.14(f)

6.15 

 may be conducted once each calendar year, in the 
sole discretion of the County, or at such other time as the County, acting 
reasonably, believes that there has been an underpayment of Program Fees or 
Royalty Payments.   

From and after the Closing Date, Purchaser shall handle, process, transport and dispose of 
all green waste and wood waste that is Source Separated or that would otherwise meet the 
definition of Source Separated but is generated by a commercial, rather than residential, 
“owner,” and deliver such green waste and wood waste to an appropriate green waste and wood 
waste handling and processing facility; 

Green Waste/Wood Waste After Closing 

provided, however, that Source Separated loads of green 
waste and wood waste that are delivered to the Landfill or Central Transfer Station shall be 
delivered to the Compost Facility during the period that such Compost Facility is located at the 
Landfill, as set forth in Section 6.10, and in accordance with the terms of the Agency Agreement, 
including provisions relating to the setting of green waste and wood waste tip fees by, and 
remittance by Purchaser of such tip fees to, the SCWMA.  Purchaser may, in its discretion, set 
the tip fees for Source Separated green waste and wood waste that is delivered to a Transfer 
Station other than Central Transfer Station, or to the Landfill or the Central Transfer Station after 
the Compost Facility is no longer located at the Landfill, and shall be entitled to retain all such 
revenues (subject to any Royalty Payments and Program Fees payable with respect thereto, 
which Purchaser may include in the tip fees).  In no event shall Purchaser use green waste or 
wood waste for daily cover at the Landfill or at any other landfill or deposit green waste or wood 
waste delivered to the Landfill or Transfer Stations as waste in or at any landfill, including the 
Landfill.  After the Compost Facility has been relocated to a new site not at the Landfill, 
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Purchaser may use green waste or wood waste for beneficial reuse purposes at the Facilities or at 
any other facility.   

6.16 

(a) The County will deliver or cause all of the County-Controlled Waste to be 
delivered to the Facilities for a period commencing on the Closing Date and 
continuing through and until the 20 year anniversary of the Closing Date.  
Purchaser shall receive, accept and safely and lawfully dispose of such Waste.  
Purchaser shall guarantee its ability to accept and dispose of County-Controlled 
Waste delivered to the Facilities.  Purchaser shall be solely responsible for 
estimating and securing, at the Landfill or elsewhere, the quantity of capacity that 
shall be required to handle such Waste. 

Commitment of County Waste Flow; Hauling 

(b) As used in this Agreement, “County-Controlled Waste” excludes: 

(i) Source Separated Recyclable Materials generated by residents commercial 
customers, or industrial customers or residential, commercial or industrial 
premises and collected within recyclable containers of any nature designated by 
the County as part of a contract, authorization, permit, license or franchise 
agreement issued by the County pursuant to a Recycling program authorized by 
the County; 

(ii) Self-Haul Waste; and  

(iii) Committed City Waste. 

(c) Notwithstanding the foregoing, the County shall not be obligated to cause a 
Franchised Hauler to deliver Source Separated Recyclable Materials or 
Construction and Demolition Wastes collected in designated recyclable containers 
at a commercial business or an industrial premises, including Garbage Bins and 
Roll-Off Containers, to the Facilities, but only for so long as the Franchised 
Hauler’s contract, authorization, permit, license or franchise agreement is not 
renewed (excluding a renewal on the basis of a unilateral option of the Franchised 
Hauler), extended or materially modified and only if the following also apply: 
said contract, authorization, permit, license or franchise agreement (1) was 
granted or entered into by County with the Franchised Hauler prior to the 
Execution Date, and (2) does not allow the County to direct the Franchised Hauler 
to deliver such commercial and industrial Source Separated Recyclable Materials 
or Construction and Demolition Wastes collected in designated recyclable 
containers at a commercial business or industrial premises, including to the 
Facilities. 

(d) Whenever a Franchised Hauler’s contract, authorization, permit, license or 
franchise agreement is renewed (excluding a renewal on the basis of a unilateral 
option of the Franchised Hauler), extended or materially modified after the 
Execution Date, the County shall incorporate language in such contract, 
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authorization, permit, license or franchise agreement, requiring the Franchise 
Hauler to deliver all County Controlled Waste, including commercial and 
industrial Source Separated Recyclable Materials, Recyclable Materials, Mixed 
Waste and Construction and Demolition Wastes as described in clause (c)

(e) Except as set forth in 

 of this 
Section) to the Facilities.  

Section VII(G) of Schedule 6.17, the County’s commitment 
of County-Controlled Waste as set forth in Section 6.16(a)

(f) County expressly disclaims any warranties, either expressed or implied, or 
representations, as to the composition of Waste to be delivered to the Facilities or 
any other facility owned or operated by Purchaser or any Affiliate of Purchaser.   

 is not a guaranty of 
any amount of Waste flow nor does it represent a “put or pay” relationship and 
County makes no representations and warranties with respect to any amount of 
Waste flow.  Purchaser acknowledges that the actual Waste flow may be higher or 
lower than its projections, proposal assumptions or historical averages.   

(g) Purchaser expressly acknowledges and agrees that it has reviewed the Redwood 
Empire Franchise Agreement and agrees that such franchise agreement is 
consistent with and in compliance with the County’s commitment of Waste under 
this Agreement so long as the County requires Redwood Empire to deliver Waste 
to Purchaser and the Facilities, as applicable, to meet the County’s obligations to 
Purchaser under this Agreement.  The County may, in its discretion, provide any 
proposed amendment to the Redwood Empire Franchise Agreement to Purchaser 
for its review in order to confirm that it is consistent and in compliance with the 
County’s Waste commitment under this Agreement.  Should the County seek such 
review by the Purchaser, the Parties shall meet and confer within 45 days to 
discuss the amendment.  The County may, in its discretion, also seek Purchaser’s 
consent to any such amendment, which consent shall not be unreasonably 
withheld or delayed so long as Purchaser does not reasonably believe that its 
commercial interests could be adversely affected by the amendment.  The County 
shall not be obligated to seek the review, comment or approval by Purchaser of 
any such amendment, but in no event shall any such amendment modify the terms 
of the County’s Waste commitment under this Agreement without the written 
consent of Purchaser.     

(h) With respect to any future franchise agreements entered into, or to be entered into, 
by the County through and until the 20th anniversary of the Closing Date, the 
County may, in its sole discretion, provide a copy thereof to Purchaser for its 
review.  Within 45 days of delivery thereof, Purchaser shall notify the County in 
writing that (i) the agreement is consistent with and in compliance with the 
County’s commitment of Waste under this Agreement or (ii) the agreement is not 
consistent with and in compliance with the County’s commitment of Waste under 
this Agreement (in which case, Purchaser shall provide detailed comments thereto 
and shall, upon request, meet and confer with the County to discuss).  Failure of 
Purchaser to provide such notification within such 45 day period shall irrevocably 
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mean that Purchaser agrees that such agreement is consistent with and in 
compliance with the County’s commitment of Waste under this Agreement.  
Notwithstanding the foregoing, the County is under no obligation to seek 
Purchaser’s review of any future franchise agreement and in no event shall 
Purchaser have any rights to approve, disapprove or require any modification or 
other action by the County with respect to any future franchise agreement, all of 
which rights are solely reserved to the County. 

6.17 

(a) Except as set forth in 

Tip Fees; In County Disposal; Handling of Waste 

Section 6.17(q) and Section 6.17(r), from and after the 
Closing Date through and until the 20 year anniversary of the Closing Date, 
Purchaser will charge the County and the County’s Franchised Haulers, on a per 
Ton basis, for County-Controlled Waste a maximum amount of tip fees as set 
forth in the applicable tier set forth in Schedule 6.17, as the same may be adjusted 
pursuant to the methodology set forth in Schedule 6.17.  The tip fees set forth in 
Schedule 6.17 and, as applicable, in Section 6.17(q) and Section 6.17(r) (which, in 
each case, include Royalty Payments), and the Program Fees set forth in Section 
6.12

(b) Purchaser and the County acknowledge that it is the intent of each Party that both 
Parties shall benefit to the extent that the Cities located within the County of 
Sonoma become Committed Cities.  Subject to 

 shall be the sole amounts chargeable with respect to County-Controlled 
Waste.  The tip fees shall be assessed on the Tons of Waste measured on vehicles 
entering into the Facilities or such other facilities owned or operated by Purchaser 
or its Affiliates (in-bound vehicles).  Gate receipts shall be done in triplicate and 
Purchaser shall provide two copies thereof to each Entity with which Purchaser 
completes a transaction at the Facilities.  Purchaser shall document the source of 
each delivery of Waste and shall credit, for purposes of assessing the amount of 
committed Waste that is delivered (including for purposes of assessing 
performance under the applicable tip fee tiers), all Waste delivered by any 
Franchised Hauler.  To the extent that any load of Waste is commingled between 
County-Controlled Waste and other Waste, the County shall notify Purchaser as 
to the allocation of such Waste between County-Controlled Waste and other 
Waste. 

Section 6.17(c), to the extent that, 
on or before the Closing Date, any City becomes a Committed City, the tip fees 
applying to such Committed City Waste and any other Waste from the Committed 
City shall be the same as the tip fees and charges applying to County-Controlled 
Waste, as set forth on Schedule 6.17 and, as applicable, in Section 6.17(q) and 
Section 6.17(r) (in each case, except in the case where the County and a 
Committed City have different Program Fees).  “Committed City Waste” 
includes all Committed City Waste delivered to any Facility or any other facility 
located in the County of Sonoma that is owned or operated by Purchaser or its 
Affiliates. 
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(c) The tip fees set forth in Schedule 6.17 and, as applicable, in Section 6.17(q) and 
Section 6.17(r), and the Program Fees set forth in Section 6.12

(d) Notwithstanding the foregoing, during the period through and until the 20 year 
anniversary of the Closing Date, the County and the Committed Cities shall be 
entitled to the lowest tip fees charged by Purchaser to other public agencies 
located in the County of Sonoma for Waste.  If and to the extent, during such 
period, Purchaser charges tip fees to any City or other public agency located in 
the County of Sonoma at a rate lower than those charged with respect to County-
Controlled Waste (as set forth in 

 shall be the sole 
amounts chargeable to the Franchised Haulers of any Committed City Waste (or 
such Cities if they directly deliver their Committed City Waste).  The tip fees 
shall be assessed on the Tons of Waste measured on vehicles entering into the 
Facilities or such other facilities owned or operated by Purchaser or its Affiliates 
(in-bound vehicles).  With respect to each Committed City, Purchaser shall 
receive, accept and safely and lawfully dispose of the Committed City Waste.  
Purchaser shall guarantee its ability to accept and dispose of all Committed City 
Waste.  Purchaser shall be solely responsible for estimating and securing, at the 
Landfill or elsewhere, the quantity of capacity that shall be required to handle all 
Committed City Waste. 

Schedule 6.17) for Tier 1, as set forth in Table 1 
of Schedule 6.17, the tip fees and charges applying to County-Controlled Waste 
and Committed City Waste shall be decreased to the level charged by Purchaser 
to such City or other public agency.  In determining whether a tip fee and other 
charge is lower than that charged to the County’s Franchised Haulers, the 
Program Fees shall not be taken into account, but any discounts, rebates, free 
disposal and similar concessions provided to a City or other public agency shall 
be taken into account.  In the event of a dispute between the County and 
Purchaser as to whether Purchaser is in compliance with this Section 6.17(d), such 
dispute shall be resolved pursuant to the Dispute Resolution Provision.  The 
provisions of this Section 6.17(d) apply only to tip fees charged by Purchaser to 
other public agencies located in the County of Sonoma for Waste, and do not 
apply to (1) tip fees charged on Self-Haul Waste from non-public agency entities 
or to tip fees charged to non-public agency commercial, industrial or individual 
haulers or customers; and (2) the tip fees set forth in Section 6.17(q) and Section 
6.17(r)

(e) If Purchaser is unable to accept County-Controlled Waste or Committed City 
Waste at the Facilities or any other facility owned or operated by Purchaser or any 
of its Affiliates that is located within the County of Sonoma because (i) of the 
acts, omissions, negligence, recklessness, willful misconduct, fault, breach of 
contract, breach of the requirements of the Contract Documents, violation of Law; 
or non-compliance with any Governmental Authority permits, consents, 
approvals, directives, authorizations, orders or agreements or a Permit of or by 
Purchaser or any other member of the Purchaser Group; (ii) Purchaser did not use 
Commercially Reasonable Efforts in resisting changes, alterations and 
amendments to the Permits, or (iii) due to lack of capacity at landfills owned or 

. 
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operated by Purchaser or any Affiliate, then Purchaser shall (1) accept and 
dispose of such Waste at another landfill owned or controlled by Purchaser or its 
Affiliate at rates equivalent to the tip fees set forth on Schedule 6.17 and, as 
applicable, in Section 6.17(q) and Section 6.17(r),and Purchaser shall pay any 
additional transportation costs incurred by the County, the Committed Cities and 
their respective Franchised Haulers delivering such Waste to the other landfill, or 
(2) arrange for all such Waste to be disposed of at another landfill not owned by 
Purchaser or its Affiliates, in which case Purchaser shall pay any difference 
between: (x) the landfill disposal fees charged at such landfill plus any additional 
transportation and other costs incurred in delivering such Waste to the other 
landfill; and (y) the tip fees set forth on Schedule 6.17 or, as applicable, in Section 
6.17(q) and Section 6.17(r)

(f) Upon the occurrence and during the continuance of a Force Majeure Event which 
prevents Purchaser from accepting Waste for disposal at the Landfill, Purchaser 
shall, to the extent it is legally able to do so, accept and dispose of County-
Controlled Waste and Committed City Waste at another landfill owned by 
Purchaser or any of its Affiliates at the tip fees set forth on 

. 

Schedule 6.17 and, as 
applicable, in Section 6.17(q) and Section 6.17(r).  If Purchaser is unable to 
accept and dispose of County-Controlled Waste and Committed City Waste at 
another landfill owned by Purchaser or an Affiliate, Purchaser shall arrange for all 
such Waste to be disposed of at another landfill not owned by Purchaser or its 
Affiliates, in which case Purchaser shall pay any difference between: (x) the 
landfill disposal fees charged at such landfill plus any additional transportation 
costs incurred in delivering such Waste to the other landfill; and (y) the tip fees 
set forth on Schedule 6.17 or, as applicable, in Section 6.17(q) and Section 
6.17(r)

(g) In the event that a Force Majeure Event continues for a period in excess of 60 
consecutive days and Purchaser is not complying with its obligations with respect 
to such Force Majeure Event to handle, process, transport and dispose of the 
volume and amount of County-Controlled Waste and Committed City Waste 
delivered to a location within the County of Sonoma owned or operated by 
Purchaser or an Affiliate, the County and the Committed Cities shall each 
independently have the right to terminate their respective Waste flow 
commitments set forth in this Agreement

. 

 provided, however, that the foregoing 
provision is not intended to modify Section 2.7(b)(l)(ix).  The termination rights 
by the County and each Committed City are wholly independent of each other and 
one or more may exercise their respective termination right(s) notwithstanding 
any election by the others to not exercise its termination rights.  A termination of 
the Waste flow commitment shall not result in termination of this Agreement or 
limit, modify, waive or discharge Purchaser from any of its other obligations 
under this Agreement, including with respect to the Assumed Liabilities or the 
indemnification and release provisions set forth in Article 7, all of which shall 
continue in full force and effect.  A termination of a Waste flow commitment by 
the County or any Committed City shall not modify or increase the then-
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applicable tip fee rates for those parties that do not terminate their Waste flow 
commitments and, for purposes of future assessments of tiers, including as set 
forth in Section VII of Schedule 6.17 and Section VII of Exhibit B

(h) During a period in which Purchaser is disposing of County-Controlled Waste and 
Committed City Waste at a facility other than the Landfill, if such facility 
becomes unavailable for the disposal of such Waste for any reason (including as a 
result of a Force Majeure Event), Purchaser shall (1) accept and dispose of such 
Waste at another landfill owned or controlled by Purchaser or its Affiliate for the 
tip fees set forth on 

 to the City 
Disposal Agreements, the Waste flow of the Entity that has terminated its Waste 
flow commitment shall no longer be considered part of the Total Committed 
Waste.   

Schedule 6.17 and, as applicable, in Section 6.17(q) and 
Section 6.17(r), for the period in which such facility is not available for disposal 
of Waste), and Purchaser shall pay any additional transportation costs incurred by 
the County, the Committed Cities and their respective Franchised haulers 
delivering such Waste to the other landfill, or (2) arrange for all such Waste to be 
disposed of at another landfill not owned by Purchaser or its Affiliates, in which 
case Purchaser shall pay any difference between: (x) the landfill disposal fees 
charged at such landfill plus any additional transportation costs incurred in 
delivering such Waste to the other landfill; and (y) the tip fees set forth on 
Schedule 6.17 or, as applicable, in Section 6.17(q) and Section 6.17(r)

(i) The County and the Committed Cities shall each independently have three 
successive options to continue to commit their respective Waste flow to Purchaser 
for 10 additional years per option.  Each option must be exercised in writing no 
later than three years prior to the expiration of the then prior period under which 
Waste has been committed (e.g., the initial option must be exercised by the 17 
year anniversary of the Closing Date).  The exercise of the options shall be within 
the sole respective discretion of the County and such Cities and the exercise of 
one option does not guaranty or mean that the succeeding option or options will 
be exercised; 

. 

provided, however, that the second and third options may not be 
exercised unless the immediately preceding option has been exercised.  The 
options of the County and each Committed City are wholly independent of each 
other and one or more may exercise their respective option(s) notwithstanding any 
election by the others to not exercise its option(s).  The tip fees and charges 
payable in connection with such option period shall be determined on the basis of 
the market rates provided by Purchaser, in its sole discretion.  In connection with 
the potential exercise of such options, on or before four years prior to the 
expiration of the then prior period under which Waste has been committed (e.g., 
with respect to the initial option, the 16 year anniversary of the Closing Date), 
Purchaser shall deliver to the County and the Committed Cities a schedule of 
market rate tip fees and charges that it proposes to charge during the option 
period.  The form of the schedule must be consistent with Schedule 6.17, as the 
same may have been modified by the parties as of the applicable date. 
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(j) Purchaser and the County acknowledge and agree that it is the intent of each Party 
that Waste generated within the County of Sonoma, including County-Controlled 
Waste and Committed City Waste, is disposed of within the County of Sonoma 
during periods when the Landfill is allowed to receive Waste for disposal.  To the 
extent that the Landfill is allowed to receive Waste for disposal or is otherwise in 
operation, Purchaser shall dispose at the Landfill all County-Controlled Waste, 
Committed City Waste, Waste from any City and Self Haul Waste that is 
delivered to any Facility or any other facility located in the County of Sonoma 
that is owned or operated by Purchaser or an Affiliate.   

(k) Except as set forth in Section VII(G) of Exhibit B

(l) Notwithstanding the commitment of Waste by the County and any Committed 
City as described herein, such commitment is not a guaranty of payment.  
Purchaser shall be solely responsible for invoicing the haulers and other entities 
delivering Waste and shall be solely responsible for obtaining such payments 
from such hauler or other entity.  Neither the County nor such Committed Cities 
shall have any responsibility or liability for unpaid amounts unless the County or 
the Committed Cities, as applicable, are directly hauling the Waste.  Nothing 
contained herein shall (i) obligate Purchaser to accept Waste for disposal from 
haulers who, based on Purchaser’s customary billing processes for municipal 
waste, are not current on any outstanding invoices; or (ii) limit Purchaser’s rights 
and remedies under Law to pursue and obtain such payments from such haulers. 

 of the City Disposal 
Agreement, the commitment by a Committed City of Committed City Waste is 
not a guaranty of any amount of Waste flow or represent a “put or pay” 
relationship.  Purchaser acknowledges that the actual Waste flow may be higher 
or lower than its projections, proposal assumptions or historical averages. 

(m) A breach or default by a Committed City as to its commitment of Committed City 
Waste under this Section 6.17 shall not be considered a breach or default by the 
County or any other Committed City.  A breach or default by the County as to its 
commitment of County-Controlled Waste under this Section 6.17 shall not be 
considered a breach or default by any Committed City.  In no event shall the 
County have any obligation for any Committed City or any Committed City have 
any obligation for the County or any other Committed City and no joint or several 
liability shall apply under any circumstance.  Diminished volumes, however, may 
result in readjustment of the tip fees as and to the extent set forth on Schedule 
6.17

(n) Purchaser, at all times, shall handle, process, transport and dispose of all Waste in 
accordance with applicable Law, Permits and Prudent Solid Waste Practices. 

. 

(o) The Committed Cities shall be express third party beneficiaries under this Section 
6.17 and shall be entitled to enforce the obligations of, and its rights and remedies 
against, Purchaser. 
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(p) The tip fees set forth in Schedule 6.17 and, as applicable, in Section 6.17(q) and 
Section 6.17(r), shall not apply to Self-Haul Waste and, subject to Section 
6.17(d)

(q) With respect to all Waste that consists of the residuals after processing from 
Redwood Empire’s or its Affiliates’ materials recovery facilities located within 
the County of Sonoma, which County has directed to the Landfill or Keller 
Landfill pursuant to the Redwood Empire Franchise Agreement, the tip fee, as set 
forth in 

, Waste from Cities other than Committed Cities, and Purchaser shall have 
the sole discretion to set such tip fees. 

Schedule 6.17, shall be $36.87 per Ton for deliveries to the Keller 
Landfill and $54.50 per Ton for deliveries to the Landfill, in each case, up to 100 
Tons per day (5 day week).  Amounts of residuals above 100 Tons per day shall 
be chargeable at the same rates as other County-Controlled Waste under this 
Agreement.  Such residuals shall be transported directly by Redwood Empire and 
its Affiliates.  The foregoing rates of $36.87 and $54.50 per Ton are as of the 
Execution Date (and are inclusive of the “Disposal Component”, the “Fuels 
Component”, the “Government Fee Component” and the “Other Public Agency 
Host Fee Component”, as such terms are used in Schedule 6.17).  Such rates shall 
be subject to annual adjustment as set forth in Section I and Section III of 
Schedule 6.17 and adjustments for Tip Fee Adjustment Events as set forth in 
Section V of Schedule 6.17, in each case, in an amount proportional to the 
adjustments to the tip fees set forth in Schedule 6.17.  Purchaser shall pay to the 
County the full Royalty Payment in connection with such Waste, but no Program 
Fees shall be charged or payable with respect to such Tonnage.  The County shall 
not receive credit for the first 100 Tons per day of such Waste described in this 
Section 6.17(q)

(r) With respect to all Waste that consists of Construction and Demolition Wastes 
hauled by Redwood Empire and its Affiliates, which County has directed to the 
Central Transfer Station pursuant to the Redwood Empire Franchise Agreement, 
the tip fee, as set forth in 

 towards the County’s Waste commitment, but shall receive credit 
for amounts over 100 Tons per day.   In consideration for this rate for such 
residual materials, the County shall cause Redwood Empire to deliver all residuals 
from any materials recovery facilities owned or operated by Redwood Empire or 
its Affiliates at any location  within the County of Sonoma to the Landfill or 
Keller Landfill (prior to the resumption of disposal operations at the Landfill or 
during any cessation thereof) up to a maximum of 100 Tons per day (5 day week). 

Schedule 6.17, shall be $50.00 per Ton.  Such 
Construction and Demolition Wastes shall be transported directly by Redwood 
Empire and its Affiliates.  The foregoing rate of $50.00 per Ton is as of the 
Execution Date (and is inclusive of the “Disposal Component”, the “Fuels 
Component”, the “Government Fee Component” and the “Other Public Agency 
Host Fee Component”, as such terms are used in Schedule 6.17).  Such rate shall 
be subject to annual adjustment as set forth in Section I and Section III of 
Schedule 6.17 and adjustments for Tip Fee Adjustment Events as set forth in 
Section V of Schedule 6.17, in each case, in an amount proportional to the 
adjustments to the tip fees set forth in Schedule 6.17.  Purchaser shall pay to the 
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County the full Royalty Payment in connection with such Waste, but no Program 
Fees shall be charged or payable with respect to such Tonnage.  The Redwood 
Empire Franchise Agreement shall direct Redwood Empire and its Affiliates to 
deliver all such Construction and Demolition Wastes to Central Transfer Station.   
In exchange for the County directing Redwood Empire under the Redwood 
Empire Franchise Agreement to deliver all Construction and Demolition Wastes 
collected by Redwood Empire and its Affiliates throughout the County of 
Sonoma, including unincorporated areas and cities to the Central Transfer Station, 
the County shall receive credit for the Tonnage of such Waste described in this 
Section 6.17(r)

6.18 

 towards the County’s Waste commitment but only up to 25 Tons 
per day.  In consideration for this rate for such Construction and Demolition 
Wastes and for the credit of 25 Tons per day for Construction and Demolition 
Wastes delivered to Purchaser towards the County’s Waste commitment to 
Purchaser, County shall cause Redwood Empire to deliver all Construction and 
Demolition Waste collected by Redwood Empire and its Affiliates in the County 
of Sonoma and within all of its cities, except for the Town of Windsor, to the 
Central Transfer Station.    

(a) From and after the Closing Date and during the period of operations of the 
Facilities, Purchaser shall, at its sole cost and expense, obtain and maintain all 
permits (including the Permits) and revisions, renewals and modifications thereof 
necessary for the use, operation, development, maintenance and expansion of the 
Facilities.   

Permitting; Capital Improvements; MRF  

(b) Purchaser anticipates that it will make the following capital investments related to 
the Facilities:  

(1) New equipment related to the development and operation of the Facilities in 
an estimated amount of $5 million, including the following equipment at the 
Landfill: D8R CAT Bulldozers, D6 CAT LGP Tractor, 627 CAT 
Scraper/Earthmover, 3000 gallon water truck, 836 CAT Compactor, 950 
CAT Loader, 12H CAT Motor Grader and 325 CAT Excavator or Backhoe; 
and the following equipment at the Transfer Stations: five (5) CAT 950 
Loaders, two (2) CAT Skid Steer Loaders and (2) Street Sweepers.  All such 
equipment shall comply with the County's General Plan noise ordinance 
standards and other applicable Laws. 

(2) Equipment and materials related to the development and operation of a 
materials recovery facility (“MRF”).  The MRF, and all such equipment 
used therein or a part thereof, shall comply with the County's General Plan 
noise ordinance standards and other applicable Laws.  Purchaser shall use 
Commercially Reasonable Efforts to process and obtain the necessary 
permits in order to undertake installation and construction of a MRF meeting 
the requirements set forth on Exhibit T during or before calendar year 2011 
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and make it fully operational as of July 1, 2012.  Purchaser shall notify the 
County in writing promptly after the MRF is able to receive Waste and then 
again when substantially full scale operations have commenced.  Subject to 
the provisions of this paragraph, Purchaser shall operate the MRF from the 
completion date thereof until the expiration of the term of the County’s 
commitment of County-Controlled Waste and the term of the City Disposal 
Agreements.  However, if following construction and opening of the MRF it 
becomes not economically viable for Purchaser to continue operating the 
MRF (i.e., if Purchaser, in exercising Prudent Solid Waste Practices in 
operating the MRF, has to pay a buyer to take the commodities themselves 
in addition to paying transportation costs (which transportation costs 
Purchaser acknowledges it will bear at its cost)), Purchaser shall, during the 
period in which the MRF is not economically viable and subject to the terms 
of this paragraph, have the right to suspend operations of the MRF and 
dispose of Recyclable Materials in the Landfill rather than process them in 
the MRF; provided, however

(3) Other capital improvements to the Facilities in an estimated amount of $1 
million, including repairs to floors, loading bays/ports, roofing, lighting and 
building siding.   

, that prior to any suspension or landfilling of 
Recyclable Materials, Purchaser shall (i) meet and confer with the County in 
order for the County to understand the economic and operational issues 
affecting the MRF; and (ii) provide the County with an indication of the 
nature and quantum of the issues and provide reasonable documentation and 
evidence thereof.  If and to the extent that the County and the Committed 
Cities independently or jointly agree to make the operations of the MRF cost 
neutral to Purchaser, Purchaser shall continue operations of the MRF as 
required hereunder.  Further, if Purchaser implements a new or different 
process or technology on the Property or on another site within the County 
of Sonoma after installation of the MRF that provides equal or better 
diversion and capacity as the MRF, Purchaser’s obligation to operate and 
maintain the MRF shall be satisfied by the installation, operation and 
maintenance of such new or different process or technology.  In no event 
shall Purchaser cease operation of the MRF as contemplated under the 
preceding sentence until Purchaser has installed and completed the new or 
different technology or process, has initiated operations thereof and has 
demonstrated that such new or different technology or process provides 
equal or better diversion and capacity as the MRF.  The County shall not 
share in the value of any commodities received at or processed by the MRF 
or by any such new or different process or technology.   

(4) All values set forth in this Section 6.18 are for estimate purposes only and 
actual amounts may be higher or lower.  Purchaser shall have no 
responsibility or liability if actual amounts expended on the items described 
in this Section 6.18 are lower than the foregoing estimates. 
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6.19 AB 32 Obligations; Climate Protection

(a) Purchaser shall participate with the County in, and assist in the funding of, a 
feasibility study to evaluate climate protection and renewable energy 
opportunities at the Landfill and Transfer Stations.  Purchaser’s funding 
obligation shall be on a reimbursement basis and shall be half of the cost of the 
feasibility study, but not to exceed $75,000.  The study shall be undertaken by a 
consultant selected by the County and acceptable to Purchaser, in its reasonable 
discretion.  The County will manage and direct the consultant’s work but will 
work with a project advisory committee comprised of both the County and 
Purchaser.  The final report will, if acceptable to Purchaser and the County, in 
their reasonable discretion, be published under the name of both Parties.  If there 
is not consensus regarding the recommendations of the report, each Party will be 
able to utilize data generated by the study and publish under their name only.  
Purchaser will not be required by the County, as a result of this study, to 
implement any programs or actions Purchaser deems, in its sole discretion, 
inappropriate; 

. 

provided, however

(b) The feasibility study will evaluate the feasibility of implementing potential 
projects, programs, and operational practices at the Facilities using evaluation 
criteria established by the project advisory committee.  The study will develop the 
scope and timeframe for recommended projects, programs or actions, as well as 
assess the costs of such projects, programs, or actions.  The projects and actions 
evaluated in the study will include the best practices developed by the Institute for 
Local Government (Draft California Climate Action Network Best Practices 
Framework).  As appropriate, the study will evaluate the potential for public-
private partnerships for projects or programs, including the potential use and 
expansion of the equipment and facilities developed under the CNG Grant (e.g., 
developing a pipeline from such equipment and facilities to the closest PG&E 
natural gas pipeline).  The study will identify how any projects, programs, or 
actions integrate into and become a part of the County’s climate protection 
programs and initiatives. 

, that Purchaser shall remain fully obligated to 
comply with applicable Law.  The study will be initiated within 6 months after the 
Closing Date and will proceed under a schedule developed by the consultant and 
agreed to by the project advisory committee. 

(c) As part of the feasibility study described herein, Purchaser shall assess and 
identify the 1990 baseline for greenhouse gas emissions for the Landfill.  
Following completion of the feasibility study, Purchaser shall develop a  plan and 
shall use Commercially Reasonable Efforts to reduce greenhouse gas emissions 
by 25% from the 1990 baseline. 

(d) Purchaser shall, on an ongoing basis and at its sole cost, safely capture Landfill 
Gas at the Landfill and process such Landfill Gas in order to produce renewable 
energy.  Purchaser shall, at Purchaser’s sole cost, provide such equipment, 
personnel and materials necessary to handle and process the Landfill Gas, 
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including, as appropriate, expanding the existing Landfill Gas facilities and 
equipment. 

6.20 AB 939 Obligations; Waste Diversion

(a) The Parties acknowledge the importance of diversion to the County and its 
constituents and that the importance is evidenced by diversion rates for calendar 
year 2006 of approximately 64% of the entire waste stream (of which 
approximately 61.7% occurred outside of the County’s direct control through 
SCWMA programs and diversion activities undertaken by commercial refuse 
collection companies and individual private industries), including diversion that 
occurs at the curbside and through Source Separated loads.   

. 

(b) Within six (6) months of commencing substantially full scale operations of the 
MRF, Purchaser shall achieve a sixty percent (60%) diversion rate, measured by 
weight, for Construction and Demolition Debris delivered to the MRF for 
Recycling, and Purchaser shall achieve a forty five percent (45%) diversion rate, 
measured by weight, for dry Waste delivered to the MRF for Recycling.  These 
required diversion rates shall be measured as an annual average, commencing six 
months after the commencement of substantially full scale operation of the MRF.   

(c) Should Purchaser achieve the diversion rates at the MRF set forth in Section 
6.20(b), as measured on an annual basis, Purchaser shall be entitled to receive a 
rebate of 50% of the Royalty Payments paid during such year by Purchaser to the 
County with respect to residuals after processing from Redwood Empire’s 
materials recovery facility and with respect to Construction and Demolition 
Wastes which, in each case, are delivered to the Central Transfer Station or Keller 
Landfill by Redwood Empire and its affiliates.  The County shall make such 
payment within 45 days after the determination that Purchaser has achieved the 
diversion rates at the MRF set forth in Section 6.20(b)

(d) Should Purchaser not achieve the diversion rates at the MRF set forth in 

. 

Section 
6.20(b), as measured on an annual basis, Purchaser and the County shall promptly 
meet and confer regarding:  (a) the reasons for Purchaser not achieving these 
diversion rates; (b) possible changes in equipment, personnel and/or operations to 
increase the diversion rate at the MRF for the Waste stream; (c) implementing 
changes in Waste acceptance procedures at the MRF to screen out contaminated 
materials that interfere with the achievement of the foregoing diversion goals; and 
(d) cooperatively implementing programs to educate Waste generators about the 
need to avoid contamination in these incoming Waste streams.  If the Parties 
mutually agree on one or more measures to improve the diversion rate at the 
MRF, Purchaser (or County where applicable with respect to measures to avoid 
waste stream contamination), shall promptly implement all measures agreed on by 
the Parties.  Purchaser shall bear the cost, without a tip fee or other adjustment, of 
all of such measures within its control or the control of any member of the 
Purchaser Group.  If the Parties are unable to reach agreement on the specific 
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measures to be implemented, either Party may submit the question of the 
measures that shall be required to be taken by Purchaser or the County to reach 
the foregoing diversion goals, to Dispute Resolution in accordance with Section 
11.18 of the Purchase Agreement; provided, however

(e) In addition to operation of the MRF and the required diversion goals set forth in 

, that the Dispute Resolution 
process shall be limited to determining the measures to be undertaken and not the 
cost thereof, which shall, to the extent within the control of Purchaser or any 
member of the Purchaser Group, be borne by Purchaser without a tip fee or other 
adjustment.   

Section 6.20(b), Purchaser shall also, within three (3) months of commencing 
operations at the MRF and at Purchaser’s sole cost, implement a pilot program 
involving the diversion of Recyclable Materials from curbside collected 
residential Waste.  Such pilot program is described on Exhibit AA

(f) Purchaser shall provide to the County and the SCWMA quarterly records to 
support the diversion achieved in connection with Waste generated by or from the 
County of Sonoma and the preparation of the AB 939 Annual Reports.  For all 
Waste and Recyclable Materials received in-bound at the Facilities, Purchaser 
shall provide reports to quantify the tonnage received by generator (e.g., the 
County, a Committed City, a non-Committed City, and other Self-Haul Waste) 
and by Waste and/or Recyclable Material type (e.g., compacted waste, loose 
waste, Construction and Demolition Wastes, green waste, wood waste, tires, 
universal wastes, metals, etc.).  Purchaser shall also provide to the County and 
SCWMA quarterly reports documenting the quantity and types of materials 
processed through the MRF, the quantity of residual waste from the MRF, and the 
quantity of Waste disposed of in or at the Landfill, or disposed of in or at another 
landfill outside of the County of Sonoma (e.g., Forward Landfill and Keller 
Landfill).  For all materials diverted from Landfill disposal, Purchaser shall 
supply quarterly reports to the County and SCWMA detailing the tonnage of all 
out-bound Recyclable Materials and re-use by commodity (e.g., metals, plastics, 
cardboard, green waste, wood waste, universal waste, mixed re-use, etc.).   

 attached 
hereto.  After the expiration of one (1) year after the initiation of such pilot 
program, Purchaser and the County shall evaluate the effectiveness and results of 
such pilot program and meet and confer about whether to continue, modify, 
expand or terminate such pilot program.  If the County requests that Purchaser 
continue, modify or expand the pilot program and the Parties are unable to agree 
on doing so, Purchaser shall notify the County in writing as to the economic, 
operational and other reasons for Purchaser’s unwillingness to do so, including 
providing the County with an indication of the nature and quantum of the issues 
and provide reasonable documentation and evidence thereof.  If and to the extent 
that the County and the Committed Cities independently or jointly agree to make 
the continuance, modification or expansion of such pilot program cost neutral to 
Purchaser, Purchaser shall continue such pilot program or, as applicable, modify 
or expand the pilot program as requested by the County. 
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(g) In addition to the other obligations set forth in this Section 6.20, from time to time 
after Closing until the 20 year anniversary of the Closing Date, Purchaser, the 
County or any Committed City may consider the implementation of new or 
additional diversion programs, such as conversion technology, restaurant food 
waste/composting and Mixed Waste composting, at the Facilities or at another 
facility located in the County of Sonoma that is owned or operated by Purchaser 
or its Affiliate.  Any party that desires to implement such a program may deliver 
written notice to the other parties generally describing the diversion concept and 
goal.  Within a reasonable period of time after delivery of such notice, Purchaser 
shall meet and confer with the County or such Committed City and discuss the 
feasibility, operational impacts and costs of such potential new or additional 
diversion programs.  If, after meeting and conferring, the County or a Committed 
City wishes to further pursue the implementation of such new or additional 
diversion program, Purchaser shall have a right of first negotiation to implement 
the new or additional diversion program at the Facilities or such other facility 
located in the County of Sonoma that is owned or operated by Purchaser or its 
Affiliate.  The right of first negotiation shall be initiated by written notice from 
the County or a Committed City and shall be in effect for 60 days after delivery of 
the written notice.  In connection with the right of first negotiation, the parties 
shall negotiate in good faith, but shall not be obligated to enter into any agreement 
unless they are satisfied with the terms thereof, in each party’s sole discretion.  If 
the parties are unable to agree upon the terms for implementation of the new or 
additional diversion program within such 60 day period, the County and the 
Committed Cities shall be free to negotiate and enter into an agreement with any 
other party in connection therewith, but in no event shall such new or additional 
diversion program modify the terms of, or release the County and the Committed 
Cities from, their respective obligations to pay tip fees and to pay their “put or 
pay” obligations based on the tiered rates set forth in this Agreement and the City 
Disposal Agreements.  If the basic business terms of a proposed deal with another 
party are substantially different than those that were discussed with Purchaser, 
before executing an agreement with such other party or any other party, the 
County or a Committed City will negotiate again in good faith with Purchaser for 
a period of 30 days on the basis of such terms.  If Purchaser and the County or a 
Committed City, as applicable, in each party’s sole discretion, are unable to enter 
into any agreement during such 30 day period, the County and the Committed 
Cities shall be free to enter into an agreement with any other party.  To the extent 
necessary to implement any new or additional diversion program and if the Parties 
mutually agree to such implementation, the County and Purchaser shall execute 
an amendment to this Agreement and/or Purchaser and the applicable Committed 
City shall execute an amendment to such Committed City’s City Disposal 
Agreement, as necessary to implement such program.  Any disputes between the 
Parties regarding their respective obligations hereunder shall be subject to the 
Dispute Resolution Provisions. 
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6.21 

At any time that Purchaser satisfies all requirement of the then-current zoning code and 
ordinances relating to a Transfer Station held in fee title by Purchaser, the County, upon request 
from Purchaser, shall execute and deliver to Purchaser a quitclaim deed with respect to the 
County’s right of reentry set forth in the Deed for such Transfer Station. 

Quitclaim of County Right of Reentry Regarding Transfer Stations 

6.22 Force Majeure Generally

Purchaser shall not be in default of a specific obligation under this Agreement in the 
event of a Force Majeure Event and during the continuance thereof if such event would make it 
impossible or extremely impracticable to perform such obligation; 

.   

provided, however

6.23 

, that 
Purchaser shall remain obligated to perform all other obligations and responsibilities not directly 
affected by such Force Majeure Event, as well as those additional obligations set forth in this 
Agreement that apply during the period in which the Force Majeure Event is in effect (and shall 
only be entitled to use the occurrence of the Force Majeure Event as an excuse to performance if 
Purchaser is performing such obligations). 

(a) The County is party to that certain Federal Transit Administration Master 
Agreement for the Compressed Natural Gas Facility dated October 1, 2002, by 
and between the County and Federal Transit Administration (Grant No. FTA G-9) 
(the “CNG Grant”).  In connection with the development and use of the 
equipment and facilities under the CNG Grant at the Landfill, Purchaser hereby 
grants to the County an irrevocable license, coupled with an interest, for access, 
ingress and egress to the equipment and facilities under the CNG Grant.  Under 
such license, the County may (i) enter upon the Landfill and use, operate, 
maintain, repair and rebuild the equipment and facilities under the CNG Grant; 
and (ii) use 100 standard cubic feet per minute (scfm) of Landfill Gas (such 
Landfill Gas can be extracted from two locations depending on feed gas quality:  
1) the 18-inch main header just before the 48-inch knockout vessel or 2) a “dead-
end” header on the bench road that serves nine gas extraction wells (V-70.1 to V-
75).  The term of the license shall be 12 years after the Closing Date. 

CNG Grant Agreement; License to County; Use of Landfill Gas; Other Grant 
Agreements. 

(b) County shall be solely responsible for all obligations under the CNG Grant and in 
connection with such equipment and facilities and, other than maintaining the 
Landfill Gas fields at the Landfill and its express obligations under this Section 
6.23 and allowing the Landfill Gas to be extracted as set forth in this Section 6.23, 
Purchaser shall have no responsibilities, obligations or liabilities thereunder or in 
connection therewith.  At the conclusion of the 12 year license set forth in Section 
6.23(a), County shall, in its sole discretion, have the right to dismantle, remove or 
transfer title of the equipment and facilities associated with the CNG Grant to 
Purchaser, or negotiate a mutually acceptable agreement providing for the 
County’s continued use of said equipment and facilities for a period to be defined; 
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provided, however

(c) Except for the CNG Grant, which is separately addressed in this 

, that if the County wishes to negotiate an agreement for the 
County’s use of said equipment and facilities and the Parties are unable to reach a 
mutual agreement, the County shall either dismantle and remove or transfer title 
of said equipment and facilities. 

Section 6.23

6.24 

, 
Purchaser shall allow the equipment, facilities and structures constructed in 
connection with the Grant Agreements to remain at the Facilities for the useful 
life thereof.  

The County is party to that certain Revocable License Agreement dated as of January 31, 
2006, by and between the County and UNAVCO, Inc.  During the period in which such 
agreement is effective and the equipment referenced therein is located at the Landfill, Purchaser 
hereby grants to the County an irrevocable license, coupled with an interest, for access, ingress 
and egress to the equipment and facilities under such agreement.  The County shall also be 
afforded access to the data generated by the equipment installed under such agreement. 

UNAVCO Agreement. 

6.25 

On or before 30 days after any Off-Site Liability Event occurs, Purchaser shall deliver to 
the County an updated list of the Baseline Systems identifying the nature, number and the 
location of the Baseline Systems in place as of such date and specifically identifying any 
changes, additions, modifications, repairs, replacements and rehabilitation work undertaken with 
respect to the Baseline Systems since the date of the then-current list of Baseline Systems.  

Baseline Systems Inventory Update.   

6.26 

If a Change in Law occurs that relates to or arises from a Permit and Purchaser intends to 
seek compensation, reimbursement or an adjustment in tip fees in connection with such Change 
in Law, Purchaser shall use its Commercially Reasonable Efforts to timely resist, challenge and 
oppose the imposition of such Change in Law.  Purchaser shall also promptly provide written 
notice of any Change in Law to the County and the County, in its sole discretion (but without 
obligation), may also participate or intervene in any challenge to the imposition of such Change 
in Law. 

Resisting Certain Changes in Law 

6.27 Mitigation for Tip Fee Increases

In the event of a Tip Fee Adjustment Event, an increase in the Government Fee 
Component or the Other Public Agency Host Fee Component of the tip fees or any other tip fee 
increase with respect to which Purchaser intends to seek compensation, reimbursement or an 
adjustment in tip fees, Purchaser and the County shall promptly meet and confer on potential 
actions that either Party may take to mitigate the effect thereof, including the effect on tip fees.  
It is the express intent of the Parties to mitigate increases in tip fees where possible.  Such 
mitigation may include temporary or permanent cessation of use of a Facility or any other 

. 
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facility used by Purchaser in the performance of its obligations under the Contract Documents, a 
partial or total shifting of disposal or transfer station operations to other facilities or changes to 
the use or operation of a Facility or any other facility used by Purchaser in connection with the 
performance of its obligations under the Contract Documents.  Absent mutual agreement by the 
Parties, in no event shall mitigation ever result in the closure of all Transfer Stations and one 
major Transfer Station shall remain open at all times.  If the Parties are unable to agree on 
mitigation, such matter dispute shall be determined pursuant to the Dispute Resolution Provision.  

6.28 

Notwithstanding any other provision in this Agreement or any other Contract Document, 
Purchaser and its Affiliates shall not accept or take title or ownership to any of the following 
items, whether or not it is accepted by Purchaser at any Facility or disposed of by Purchaser or 
its Affiliates in any of Purchaser’s facilities: (1) Hazardous Substances; (2) radioactive waste; (3) 
medical waste regulated pursuant to the Medical Waste Management Act;  and (4) any waste that 
Purchaser is not allowed to accept under its Permits at any Facility to which it is delivered.  Title 
to such Waste shall all times remain with the generator and, if applicable, the hauler of such 
Wastes; 

Title to Certain Materials.   

provided, however

6.29 

, in no event shall the County have any liability for such items or be 
deemed to take title or ownership thereof.   

The provisions of 

Survival.   

Article 6 and the obligations of the Parties to comply with the 
provisions hereof shall survive the Closing and the termination or expiration of the County’s 
commitment of County-Controlled Waste under Section 6.16

ARTICLE 7.  
INDEMNIFICATION AND RELEASE 

. 

The provisions of this Article 7

7.1 

 set forth obligations of the County and Purchaser that 
become effective as of the Closing Date. 

Purchaser shall indemnify, defend and hold each member of the County Group and the 
Committed Cities, and each of them, harmless from and against all Losses which arise out of, 
result from or relate to any of the following (“Indemnified Claims”): 

Indemnification by Purchaser.  

(a) Any material breach or material default under this Agreement by 
Purchaser; 

(b) Any material breach of any of the representations or warranties made in 
Section 4.1 as to which a Notice of Claim is received by Purchaser during 
the applicable survival period; 
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(c) Any and all Assumed Liabilities, including the failure of Purchaser to pay, 
perform, satisfy or otherwise discharge in full when due the Assumed 
Liabilities;  

(d) The use, exploration, production, recovery, sale, transfer and/or 
distribution of Landfill Gas from the Landfill (and any byproducts or end 
products thereof, including electricity) after Closing; 

(e) Purchaser’s conduct related to or performance of its Due Diligence 
Inspections and Reviews or the exercise of any additional due diligence 
that Purchaser undertakes between the Execution Date and the Closing 
Date; 

(f) Purchaser’s efforts to cause the reissuance and transfer of the Permits, as 
described in Section 5.2(a)

(g) Any claim, action, cause of action, or suit, including any action, claim, 
cause of action, suit, demand, investigation, proceeding and any 
counterclaim or cross-claim arising therefrom, by a partner, officer, 
shareholder, director or other Entity deriving its rights by or through the 
Purchaser or any member of the Purchaser Group and challenging the sale 
and, as applicable, lease of the Property by County to Purchaser; 

; 

(h) The past, present and future acceptance, disposal, treatment, processing or 
sorting of Waste and other materials in or at any Facility;  

(i) The screening by Purchaser or any Affiliate of any Waste and other 
materials in or at any Facility from and after the earlier of (1) the time in 
which Purchaser or any Affiliate undertakes responsibility for screening 
pursuant to the Operations Agreement; and (2) Closing;  

(j) The past, present and future acceptance, disposal, treatment, processing or 
sorting by Purchaser or any Affiliate of any Waste and other materials at 
or in any facility other than the Facilities (including facilities located 
outside of the County of Sonoma), Keller Landfill, Vasco Road Landfill or 
Potrero Landfill;  

(k) The screening by Purchaser or any Affiliate of any Waste and other 
materials at or in any facility other than the Facilities (including facilities 
located outside of the County of Sonoma) from and after the earlier of (1) 
the time in which Purchaser or any Affiliate undertakes responsibility for 
screening pursuant to the Operations Agreement and/or the Keller 
Agreement; and (2) Closing;  

(l) Any claim, action, cause of action, suit, proceeding or investigation 
initiated by Purchaser with respect to an Assigned Claim or any 
counterclaim, cross-claim or other claim that arises from or is related to 
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the initiation by Purchaser of such claim, action, cause of action, suit, 
proceeding or investigation; and 

(m) Any Third Party claim, action, suit, counterclaim, cause of action, 
proceeding or right of contribution arising out of, related to or resulting 
from the Property or the Facilities (other than those expressly covered by 
the County’s indemnities under Section 6.12(g) and Section 7.5

Notwithstanding the foregoing or any other provision of this Agreement, (x) Purchaser 
shall retain and have the right and ability (but not the obligation) to pursue any or all Third 
Parties for any Indemnified Claims other than with respect to the matters reserved under 

), 
including any claim, counterclaim, cause of action, right of contribution, 
action, suit or proceeding against any member of the County Group or a 
Committed City as a result of, arising from or related to Purchaser’s 
actions to pursue an Entity for any Indemnified Claim. 

Section 
2.2(b); (y) this Section 7.1 shall not apply to the items covered under the County’s indemnities 
set forth in Section 6.12(g) and Section 7.5

7.2 

 or to items covered by the express exclusions to the 
Assumed Liabilities set forth in this Agreement; and (z) Purchaser shall not be responsible or 
liable for reimbursing the County for expenditures made by the County prior to Closing on 
account of any of the Assumed Liabilities. 

PURCHASER, FOR ITSELF AND ON BEHALF OF EACH OF ITS MEMBERS, 
SHAREHOLDERS, SUBSIDIARIES, AFFILIATES, AND EACH OF THEIR RESPECTIVE 
SUCCESSORS AND ASSIGNS, DOES HEREBY RELEASE, HOLD HARMLESS AND 
FOREVER DISCHARGE THE COUNTY, EACH MEMBER OF THE COUNTY GROUP 
AND THE COMMITTED CITIES FROM ANY AND ALL LOSSES, IN EACH CASE, OF 
ANY KIND OR CHARACTER, WHETHER KNOWN OR UNKNOWN, HIDDEN OR 
CONCEALED, TO THE PERSON OR PROPERTY OF PURCHASER, ITS SUCCESSORS 
AND ASSIGNS, RESULTING FROM OR ARISING OUT OF (1) ANY LOSSES COVERED 
BY PURCHASER’S INDEMNITIES SET FORTH IN THE CONTRACT DOCUMENTS, 
INCLUDING THE INDEMNITY SET FORTH IN 

Purchaser’s Release Of County Group And Committed Cities.   

SECTION 7.1; (2) THE PAST, PRESENT, 
CONTINUED AND FUTURE SCREENING, ACCEPTANCE, DISPOSAL, TREATMENT, 
SORTING, HANDLING AND PROCESSING OF WASTE OR OTHER MATERIAL 
(INCLUDING COUNTY-CONTROLLED WASTE, COMMITTED CITY WASTE AND 
SELF-HAUL WASTE) AT OR IN THE LANDFILL OR ANY OTHER OF THE FACILITIES; 
(3) THE DISPOSAL OF WASTE COMING FROM THE COUNTY OF SONOMA AT 
FACILITIES OTHER THAN THE FACILITIES (INCLUDING FACILITIES LOCATED 
OUTSIDE OF THE COUNTY OF SONOMA); (4) ANY CLOSURE AND POST-CLOSURE 
OBLIGATIONS; (5) ANY MATTER OR ITEM INCLUDED WITHIN THE ASSUMED 
LIABILITIES; OR (6) ANY ENVIRONMENTAL CONDITION OR REMEDIATION.  
PURCHASER HEREBY WAIVES ANY AND ALL RIGHTS AND BENEFITS THAT IT 
NOW HAS, OR IN THE FUTURE MAY HAVE CONFERRED UPON IT BY VIRTUE OF 
THE PROVISIONS OF SECTION 1542 OF THE CIVIL CODE OF THE STATE OF 
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CALIFORNIA (OR ANY OTHER STATUTE OR COMMON LAW PRINCIPLES OF 
SIMILAR EFFECT), WHICH PROVIDES AS FOLLOWS: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 
TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING 
THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE 
MATERIALLY AFFECTED HIS SETTLEMENT WITH THE 
DEBTOR. 

IN THIS CONNECTION, PURCHASER HEREBY AGREES, REPRESENTS, AND 
WARRANTS THAT IT REALIZES AND ACKNOWLEDGES THAT FACTUAL MATTERS 
NOW UNKNOWN TO IT MAY HAVE GIVEN OR MAY HEREAFTER GIVE RISE TO 
CLAIMS THAT ARE PRESENTLY UNKNOWN, UNANTICIPATED AND UNSUSPECTED, 
AND IT FURTHER AGREES, REPRESENTS, AND WARRANTS THAT THIS RELEASE 
HAS BEEN NEGOTIATED AND AGREED UPON IN LIGHT OF THAT REALIZATION 
AND IT NEVERTHELESS HEREBY INTENDS TO RELEASE THE COUNTY, THE OTHER 
MEMBERS OF THE COUNTY GROUP AND THE COMMITTED CITIES FROM THE 
LOSSES AND MATTERS DESCRIBED IN THIS SECTION 7.2

NOTWITHSTANDING THE PROVISIONS OF THIS 

.   

SECTION 7.2, THIS RELEASE SHALL 
NOT RELEASE THE COUNTY FROM ANY OBLIGATIONS IT MAY HAVE UNDER THIS 
AGREEMENT OR ANY OTHER CONTRACT DOCUMENT, INCLUDING THE COUNTY’S 
INDEMNITY OBLIGATIONS UNDER SECTION 6.12(g) AND SECTION 7.5 AND ITS 
OBLIGATIONS WITH RESPECT TO OFF-SITE LIABILITIES UNDER SECTION 2.3B

Purchaser’s Initials_______ 

.  
THIS RELEASE SHALL ALSO NOT RELEASE THE COMMITTED CITIES FROM THEIR 
RESPECTIVE OBLIGATIONS UNDER THEIR RESPECTIVE CITY DISPOSAL 
AGREEMENTS.  THIS RELEASE OF THE COUNTY, THE OTHER MEMBERS OF THE 
COUNTY GROUP AND THE COMMITTED CITIES BY PURCHASER WILL BE DEEMED 
TO BE REMADE BY PURCHASER AS OF THE CLOSING AND SHALL SURVIVE THE 
CLOSING. 

Notwithstanding the foregoing, the release set forth herein shall not preclude Purchaser from, 
and Purchaser hereby expressly reserves its right to, pursue all Third Parties (which expressly 
exclude any Entity released hereby) for any matter covered by the release set forth in this Section 
7.2

7.3 

. 

(a) It is expressly intended that neither Purchaser, nor any Entity claiming through 
Purchaser or any member of the Purchaser Group, shall have any rights, claims, 
remedies or actions against the County, any other member of the County Group 
and the Committed Cities for any matter with respect to which Purchaser has 
provided indemnification under the Contract Documents, including 

Covenant Not to Sue 

Section 7.1, or 
a release under the Contract Documents, including Section 7.2.  Notwithstanding 
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the foregoing, Purchaser is not assuming any Excluded Liabilities or any 
liabilities or obligations for any matter covered by the County’s indemnities under 
Section 6.12(g) and Section 7.5

(b) Purchaser, for itself and on behalf of each other member of the Purchaser Group, 
does hereby covenant forever and unconditionally not to sue, make any claim or 
take any action against the County, any other member of the County Group and 
any of the Committed Cities for any Loss arising out of, relating to (i) any 
Assumed Liabilities; (ii) any other matter with respect to which Purchaser has 
provided indemnification under the Contract Documents, including 

. 

Section 7.1, or 
a release under the Contract Documents, including Section 7.2; and (iii) facilities 
other than the Facilities at which Purchaser disposes of Waste from the County of 
Sonoma.  The foregoing covenant not to sue shall not apply to any Excluded 
Liability or any matter covered by the County’s indemnities under Section 6.12(g) 
and Section 7.5

7.4 

. 

Cities Covered Under Indemnity and Release

The Committed Cities shall be forever included and covered by the provisions of 

. 

Section 
7.1, Section 7.2 and Section 7.3 in the same manner as is the County and the County Group and 
as if specifically listed therein.  The Committed Cities shall be express third party beneficiaries 
under Article 7

7.5 

 and shall be entitled to enforce the obligations of, and its rights and remedies 
against, Purchaser.  

(a) To the extent arising out of, resulting from or relating to the Closed Landfills or 
Waste or any contaminants leached from such Waste that are located under the 
Leased Transfer Stations, the County shall indemnify, defend and hold the 
Purchaser Group harmless from and against all Losses which arise out of, result 
from or relate to:  (i) Remediation arising out of the presence or existence of 
Hazardous Substances, Leachate and/or Landfill Gas introduced into, on, over or 
about the Transfer Stations (other than the Central Transfer Station) or the soil, 
surface water, water runoff, stormwater runoff and/or groundwater at the Transfer 
Stations (other than the Central Transfer Station), including any migration thereof 
through soil, surface water, water runoff, stormwater runoff and/or groundwater 
to or from the Transfer Stations (other than the Central Transfer Station) and the 
Closed Landfills; and (ii) Closure and Post-Closure Obligations for the Closed 
Landfills (but not of the Transfer Stations themselves, which shall be Purchaser’s 
sole responsibility), including the funding and amounts related thereto.  The 
exclusions herein of the Central Transfer Station are not intended to modify or 
limit the provisions of 

County Indemnity.   

Section 7.5(d

(b) To the extent arising out, resulting from or relating to any Waste or any 
contaminants leached therefrom which is located under the Leased Transfer 
Stations, the County shall indemnify, defend and hold the Purchaser Group 

). 
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harmless from and against all Losses which arise out of, result from or relate to 
Remediation arising out of the presence or existence of such Waste or 
contaminants.   

(c) The County shall indemnify, defend and hold the Purchaser Group harmless from 
any and all Losses which arise out of, result from or relate to any Excluded 
Liability, including the failure of the County to pay, perform, satisfy or otherwise 
discharge in full when due the Excluded Liabilities. 

(d) This Section 7.5 shall not (i) apply to any Loss to the extent arising out of or 
relating to any negligence, recklessness, willful misconduct, fault, breach of 
contract, breach of the requirements of the Contract Documents, violation of Law 
or non-compliance with any Governmental Authority permits, consents, 
approvals, directives, authorizations, orders or agreements or a Permit by 
Purchaser or any other member of the Purchaser Group; (ii) apply to any of the 
Assumed Liabilities; (iii) limit or modify any of the provisions of Sections 7.1-
7.4; (iv) apply to any increase in development, operations or maintenance costs of 
the Facilities (except in the event of certain Off-Site Liabilities to the extent 
provided in Section 2.3B

7.6 

), including the costs of any portion of the Transfer 
Stations on which Waste was deposited; or (v) apply to any Loss that arises out of 
or relate to a use of, or an operation at, a Transfer Station by Purchaser other than 
that which was in effect as of the Execution Date. 

All amounts which Purchaser is required to pay to the County or the Cities described in 
this 

Payments.   

Article 7 on account of any Indemnified Claims shall be remitted to the County or such 
Cities, as applicable, within 30 days after Purchaser’s receipt of reasonable documentation of the 
incurrence by the County or such Cities, as applicable, of such Losses.  All amounts which the 
County is required to pay to Purchaser under Section 7.5

7.7 

 on account of any Losses described 
therein shall be remitted to Purchaser within 30 days after the County’s receipt of reasonable 
documentation of the incurrence by Purchaser of such Losses.  In the case of all payments 
described in this Section, such amount shall bear interest and compound at LIBOR in effect from 
time to time plus 200 basis points until paid from the date due until fully paid.  

Subject to the terms of this Agreement and upon obtaining actual knowledge of a claim 
for which it is entitled to indemnity under this 

County Notice of Claim.   

Article 7, the County (for Indemnified Claims 
affecting the County) and the applicable Committed Cities (for Indemnified Claims affecting 
such Committed Cities) shall promptly notify Purchaser in writing of any Indemnified Claim 
which the County or the Cities, as applicable, have determined has given or could give rise to a 
claim under Section 7.1 (the written notice is referred to as a “Notice of Claim”).  A Notice of 
Claim shall specify, in reasonable detail, the facts known to the County or such Committed 
Cities, as applicable, regarding the Indemnified Claim.  Notwithstanding the foregoing, the 
failure to provide (or timely provide) a Notice of Claim shall not affect the rights to 
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indemnification of the County or such Cities.  Further, Purchaser shall begin defending the 
County Group and the Committed Cities immediately upon receipt of the relevant Notice of 
Claim, at Purchaser’s sole cost and expense and with counsel reasonably acceptable to the 
County. 

7.8 

Subject to the terms of this Agreement and upon obtaining actual knowledge of a claim 
for which it is or could be entitled to indemnity under this 

Purchaser Notice of Claim.   

Article 7, Purchaser shall provide 
written notice to the County of such claim in a manner (and with such accompanying materials) 
consistent with the notice requirements under Section 2.3B with respect to Third Party Claims 
(the written notice under this Section 7.8 

7.9 

is referred to as a “Purchaser Notice of Claim”).  A 
Purchaser Notice of Claim shall specify, in reasonable detail, the facts known to Purchaser 
regarding the indemnified claim.  Notwithstanding the foregoing, the failure to provide (or 
timely provide) a Purchaser Notice of Claim shall not affect the rights to indemnification of 
Purchaser.  Further, the County shall begin defending Purchaser immediately upon receipt of the 
relevant Purchaser Notice of Claim, at the County’s sole cost and expense and with counsel 
reasonably acceptable to Purchaser. 

County’s Reserved Rights

Nothing contained in this 

. 

Article 7

7.10 

 or elsewhere in this Agreement shall limit, modify, 
diminish or reduce the rights, claims, actions and remedies that the County has or may have 
against any City in connection with the Facilities, any Closed Landfill or otherwise, all of which 
rights, claims, actions and remedies are hereby expressly reserved. 

Effect of Condemnation; Rezoning

(a) If the County completes a condemnation action with respect to any portion of the 
Land subject to its jurisdiction, all of the assumptions of the Assumed Liabilities, 
releases and indemnities provided by Purchaser as to the specific portion of the 
Land condemned pursuant to this Agreement shall be null and void from and after 
the date of the completed condemnation as to the specific portion of the Land 
condemned; 

.   

provided, however

(b) If the County completes a rezoning of the Landfill while it is in operation and 
renders the Landfill materially inoperable, all of the assumptions of the Assumed 

, that if the condemnation impacts a Facility then 
in operation and renders such Facility materially inoperable, all of the 
assumptions of the Assumed Liabilities, releases and indemnities with respect to 
the period prior to Closing that have been provided by Purchaser as to such 
specific Facility condemned shall be null and void from and after the date of the 
completed condemnation.  The foregoing shall not apply to any of assumptions, 
releases and indemnities applying to any other portion of the Land, Facility or 
otherwise under this Agreement.  Neither an application or exercise of the 
reversionary right set forth in the Deed for the Sonoma Transfer Station or the 
Annapolis Transfer Station nor an inverse condemnation with respect to any 
Facility be considered a condemnation under this Agreement. 
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Liabilities, releases and indemnities with respect to the period prior to Closing 
that have been provided by Purchaser as to the Landfill rezoned shall be null and 
void from and after the date of the completed rezoning.  The foregoing shall not 
apply to any of assumptions, releases and indemnities applying to any other 
portion of the Land, Facility or otherwise under this Agreement. 

7.11 

This 

Survival.   

Article 7 shall survive the Closing and the termination or expiration of the County’s 
commitment of County-Controlled Waste under Section 6.16

ARTICLE 8.  
CONDITIONS PRECEDENT TO OBLIGATIONS OF 

. 

The obligations of Purchaser under this Agreement to complete the purchase and, as 
applicable, lease of the Property and assume the Assumed Liabilities are subject to the 
satisfaction or waiver, on or prior to the Closing, of each of the following conditions precedent 
(which conditions precedent are for the benefit of Purchaser and can only be waived by 
Purchaser, in its sole discretion; 

PURCHASER AT THE CLOSING 

provided, however

8.1 

, that such conditions precedent (i) shall be 
deemed waived by Purchaser if such conditions are not met due to any negligence, recklessness, 
willful misconduct, fault, breach of contract, breach of the requirements of the Contract 
Documents, violation of Law; or non-compliance with any Governmental Authority permits, 
consents, approvals, directives, authorizations, orders or agreements or a Permit by Purchaser or 
any other member of the Purchaser Group; and (ii) must be satisfied or waived on or before the 
Outside Closing Date: 

The resolutions and ordinances necessary to authorize the execution and performance of 
this Agreement and the consummation of the transactions contemplated hereby shall no longer 
be subject to referendum and, if a referendum is commenced, such referendum shall have failed. 

Referendum Period.   

8.2 

(a) All Required Consents shall have been received and shall be in full force and 
effect as of the Closing and are acceptable to Purchaser, in its sole discretion.   

Receipt of Required Consents.   

(b) The period in which a Required Consent, including the Disposal Resumption 
Permits, can be challenged or appealed shall have expired without a challenge or 
appeal having been properly and timely filed; provided, however, that, if a 
challenge or appeal has been properly and timely filed, this condition to Closing 
shall be satisfied upon the issuance of a final judgment or decision upholding the 
issuance of the Required Consent and the exhaustion of any applicable appeal 
periods and timely and proper appeals.   
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8.3 

Except for matters that may be related to and arising out of the CIWMB Settlement and 
the Leachate Pipeline Claims, no court of competent jurisdiction shall have issued an order or 
injunction which prohibits the (i) sale and transfer and, as applicable, lease of the Facilities or (ii) 
the operation of any of the Facilities after Closing in substantially the same manner as 
contemplated under the Required Consent described in 

No Adverse Litigation.   

Section 5.2(b)

8.4 

.  

County has delivered, or caused to be delivered, to Purchaser at the Closing the 
documents and payments referenced in 

County Deliveries.   

Schedule 8.4

8.5 

. 

The Title Company is irrevocably committed to issue to Purchaser California Land Title 
Association (CLTA) policies of title insurance naming Purchaser as insured, showing fee title to 
the Sale Land vested in Purchaser as of the Closing, subject only to the Permitted Encumbrances; 

Title Insurance.   

provided, however, that Purchaser may elect to obtain American Land Title Association (ALTA) 
coverage for any portion of the Sale Land for which a Survey has been completed or for the 
Landfill, if it has completed the Landfill Survey, such election to be made within 30 days after 
the Execution Date.  The amount of coverage under the title insurance policies shall be 
determined by Purchaser and the Title Company and shall be subject to such coinsurance or 
reinsurance as Purchaser may reasonably request, but in no event shall such amount exceed the 
amounts allocated to the subject Facilities at Closing pursuant to Section 2.5(b)

8.6 

. 

Neither Party has rightfully exercised any termination right such Party is entitled to 
exercise pursuant to 

No Termination.   

Section 10.1

8.7 

. 

Commitment of Waste by Cities and County Franchise Agreements

The condition set forth in 

. 

Section 1.3(a)(i) shall have been satisfied, and the County has 
only entered into franchise agreements that are consistent with the County’s Waste commitment 
under Section 6.16

8.8 

. 

Operative Leachate Pipeline

The Leachate Pipeline shall be operable as described on 

. 

Exhibit O.  To demonstrate that 
the Leachate Pipeline is operable, the County, at its expense, will undertake a performance test as 
described on Exhibit O.  Purchaser shall be provided reasonable advance notice of such 
performance test and shall be entitled to observe and review the results of the performance test.  
The performance test shall be satisfactorily completed and the condition to Closing set forth in 
this Section 8.8 shall be deemed satisfied if the performance test meets the requirements set forth 
on Exhibit O.  If the performance test is not successful, the County shall undertake such 
additional work, if any, as is necessary for the Leachate Pipeline to satisfy the performance test 
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and shall re-test the Leachate Pipeline using the same process as described herein; provided, 
however

8.9 

, that if the Leachate Pipeline satisfies certain elements of the performance test, such 
elements do not need to be retested again.    

Initial Environmental Due Diligence

On or before the later of (i) the Effective Date or (ii) 90 days after the Execution Date, 
Purchaser shall be satisfied, in its sole discretion, regarding the environmental condition of the 
Facilities (including the results of any Phase II investigations).  Purchaser shall notify the County 
in writing as to its approval or disapproval of the environmental condition of the Facilities on or 
before the later of the Effective Date or 90 days after the Execution Date and any failure to 
deliver such notice during such period shall conclusively deemed to mean that Purchaser has 
approved the environmental condition of the Facilities and this condition to Closing has been 
satisfied.  Notwithstanding the foregoing, if, through no fault of Purchaser or any member of the 
Purchaser Group, Purchaser requires additional time beyond the time period set forth in 

.   

clauses 
(i)-(ii)

8.10 

 to complete the environmental site assessments of the Facilities as described herein, 
Purchaser may request in writing that the County consent to up to two (2) consecutive thirty (30) 
day extensions to complete such work, such consent not to be unreasonably withheld.   

Updated Environmental Due Diligence

On or before December 1, 2010, Purchaser shall have not terminated this Agreement in 
accordance with 

. 

Section 5.1(a)(3)

8.11 

. 

Baseline Systems Inventory

Purchaser and the County shall have agreed in writing upon a list identifying the nature, 
number and the location of the Baseline Systems in place as of the date upon which such list was 
mutually agreed to by the Parties. 

.   

8.12 

Prior to the Effective Date, Purchaser shall be satisfied, in its sole discretion, with the 
waste stream commitments for the City Disposal Agreements for each City that wishes to 
become a Committed City, substantially in the form of 

City Disposal Agreements.   

Exhibit N, which shall have been duly 
executed and delivered by such Committed City; provided, however

8.13 

, a failure by a Committed 
City to execute and deliver a City Disposal Agreement shall not be considered a breach or 
default by County (but shall not waive the condition to Closing of such execution and delivery).   

Purchaser shall be satisfied, in its sole discretion, that adequate plans and arrangements 
have been made prior to Closing for relocation of the Compost Facility off of the Landfill. 

Compost Facility. 
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ARTICLE 9.  
CONDITIONS PRECEDENT TO OBLIGATIONS OF 

The obligations of County under this Agreement to complete the sale and, as applicable, 
lease of the Property and transfer and, as applicable, lease the Property and Assumed Liabilities 
to Purchaser are subject to the satisfaction or waiver, on or prior to the Closing, of each of the 
following conditions precedent (which conditions precedent are for the benefit of County and 
can only be waived by County, in its sole discretion); 

COUNTY AT THE CLOSING 

provided, however

9.1 

, that such conditions 
precedent (i) shall be deemed waived by County if such conditions are not met due to any 
negligence, recklessness, willful misconduct, fault, breach of contract, breach of the 
requirements of the Contract Documents, violation of Law, or non-compliance with any 
Governmental Authority permits, consents, approvals, directives, authorizations, orders or 
agreements or a Permit by County or any other member of the County Group; and (ii) must be 
satisfied or waived on or before the Outside Closing Date: 

Purchaser has performed or complied in all material respects with all covenants, 
agreements and conditions contained in this Agreement on its part required to be performed or 
complied with at or prior to the Closing. 

Purchaser Compliance.   

9.2 

(a) All Required Consents shall have been received, such Required Consents do not 
materially increase County’s liabilities or obligations after Closing and such 
Required Consents are in full force and effect on the Closing. 

Receipt of Required Consents.   

(b) The period in which a Required Consent, including the Disposal Resumption 
Permits, can be challenged or appealed shall have expired without a challenge or 
appeal having been properly and timely filed; provided, however

9.3 

, that, if a 
challenge or appeal has been properly and timely filed, this condition to Closing 
shall be satisfied upon the issuance of a final judgment or decision upholding the 
issuance of the Required Consent and the exhaustion of any applicable appeal 
periods and timely and proper appeals.   

The resolutions and ordinances necessary to authorize the execution and performance of 
this Agreement and the consummation of the transactions contemplated hereby shall no longer 
be subject to referendum and, if a referendum has been commenced, such referendum shall have 
failed. 

Referendum Period.   

9.4 

Except for matters that may be related to and arising out of the CIWMB Settlement or the 
Leachate Pipeline Claims, no court of competent jurisdiction shall have issued an order or 

No Adverse Litigation.   
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injunction which prohibits (i) the sale and transfer and, as applicable, lease of the Property or (ii) 
the operation of any of the Facilities after Closing in substantially the same manner as  
contemplated under the Required Consent described in Section 5.2(b)

9.5 

.  

No material adverse change in the financial condition of Purchaser or Guarantor, as 
determined by the County in its reasonable discretion, has occurred since the Execution Date. 

No Material Adverse Change in Financial Condition.   

9.6 

Purchaser has delivered, or caused to be delivered, to County at the Closing, the 
documents and payments referenced in 

Deliveries.   

Schedule 9.6

9.7 

. 

Purchaser shall have met all requirements necessary to satisfy the current closure and 
post-closure requirements, as prescribed by Law and/or Governmental Authorities; 

Purchaser Substitution of County’s Closure and Post-Closure Funds; Approved 
Financial Assurances.   

provided, 
however, that (i) the amounts required to be deposited by Purchaser may be in excess, and in no 
event shall be less, than the amounts identified on Schedule 5.13

9.8 

; and (ii) Purchaser may satisfy 
such closure construction and post-closure funding and obligations through Approved Financial 
Assurances.  

The County has completed any documentation required in order to comply with CEQA, 
as determined by the County in its reasonable discretion.  To the extent required by applicable 
Law, the County shall exercise its discretion and make one or more determinations pursuant to 
CEQA which shall commence the running of the CEQA statute(s) of limitations provided for in 
Public Resources Code Section 21167 on or before the Effective Date.   

CEQA Compliance. 

9.9 

Neither Party has rightfully exercised any termination right such Party is entitled to 
exercise pursuant to 

No Termination.   

Section 10.1

9.10 

. 

Baseline Systems Inventory

Purchaser and the County shall have agreed in writing upon a list identifying the nature, 
number and the location of the Baseline Systems in place as of the date upon which such list was 
mutually agreed to by the Parties. 

.   

9.11 

A City Disposal Agreement for each City that wishes to become a Committed City, 
substantially in the form of 

City Disposal Agreements.   

Exhibit N, shall have been duly executed and delivered by such 
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Committed City; provided, however

9.12 

, a failure by a Committed City to execute and deliver a City 
Disposal Agreement shall not be considered a breach or default by County (but shall not waive 
the condition to Closing of such execution and delivery).   

The County shall have completed any documentation required in order to comply with 
Government Code Section 65402 

General Plan Consistency 

ARTICLE 10.  
TERMINATION 

10.1 

This Agreement may, by written notice given on or prior to the Closing Date in the 
manner provided in 

Rights To Terminate.   

Section 11.9

(a) by County, if there has been a material misrepresentation, material default or 
material breach by Purchaser prior to Closing under this Agreement, and such 
material misrepresentation, material default or material breach is not cured by the 
earlier of the Closing Date or the date thirty (30) days after receipt by Purchaser 
of written notice specifying particularly such material misrepresentation, material 
default or material breach; 

, be terminated at any time prior to the Closing Date: 

provided, however, that, except for breaches or 
defaults relating to the failure to pay any amounts when due or the failure to 
deliver the documents and materials set forth in Schedule 9.6 after the satisfaction 
of the conditions to Closing set forth in Article 8 

(b) by Purchaser, if there has been a material misrepresentation, material default or 
material breach by County prior to Closing under this Agreement, and such 
material misrepresentation, material default or material breach is not cured by the 
earlier of the Closing Date or the date 30 days after receipt by County of written 
notice specifying particularly such material misrepresentation, material default or 
material breach; 

(in which case the maximum 
cure period shall be 30 days), the 30 day cure period shall be extended for up to 
60 additional days in the event that Purchaser has commenced cure within such 30 
day cure period, such breach or default is not capable of being cured within such 
30 day period and Purchaser continues to diligently pursue such cure to 
completion; 

provided, however, that (i) the foregoing is not intended to limit, 
alter or modify the application of Section 5.1(c); and (ii) except for breaches or 
defaults relating to the failure to pay any amounts when due or the failure to 
deliver the documents and materials set forth in Schedule 8.4 after the satisfaction 
of the conditions to Closing set forth in Article 9 (in which case the maximum 
cure period shall be 30 days), the 30 day cure period shall be extended for up to 
60 additional days in the event that County has commenced cure within such 30 
day cure period, such breach or default is not capable of being cured within such 
30 day period and County continues to diligently pursue such cure to completion;   
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(c) in accordance with, and subject to, Section 5.1(a)(2)

(d) in accordance with, and subject to, 

; 

Section 5.1(a)(3)

(e) in accordance with, and subject to, 

; 

Section 5.1(b)

(f) in accordance with, and subject to, 

; 

Section 5.1(c)

(g) in accordance with, and subject to, 

; 

Section 5.2(g)

(h) in accordance with, and subject to, 

; 

Section 5.8

(i) by mutual written agreement of County and Purchaser; 

; 

(j) by County if the Closing has not occurred on or before the Outside Closing Date 
because of the failure of a condition precedent to Closing set forth in Article 9

(k) by Purchaser if the Closing has not occurred on or before the Outside Closing 
Date because of the failure of a condition precedent to Closing set forth in 

;  

Article 
8; provided, however

(l) in accordance with, and subject to, 

, that Purchaser acknowledges that certain of the conditions 
precedent to Closing must be satisfied or waived prior to the Outside Closing 
Date; or 

Section 1.3(e)

10.2 

. 

If this Agreement is terminated pursuant to 

Effect of Termination.   

Section 10.1, all further obligations and 
liabilities of the Parties hereunder shall terminate, except (i) as otherwise contemplated by this 
Agreement; (ii) for the obligations set forth in Sections 2.7, 2.8, 4.1(e), 4.3(e) and 5.1(a)(3), and 
Article 10

ARTICLE 11.  
MISCELLANEOUS AGREEMENTS AND ACKNOWLEDGEMENTS 

; and (iii) for the obligations under the Operations Agreement and the Keller 
Agreement.  Except as otherwise set forth in the Operations Agreement or the Keller Agreement, 
a termination under this Agreement shall not result in a termination under the Operations 
Agreement or the Keller Agreement. 

11.1 

Except as otherwise provided herein, each Party is responsible for its own costs and 
expenses (including attorneys’ and consultants’ fees, costs and expenses) incurred in connection 
with this Agreement and the consummation of the transactions contemplated by this Agreement. 

Expenses.   

11.2 

This Agreement (including the Exhibits and Schedules to this Agreement) contains the 
entire agreement between the Parties with respect to the transactions contemplated thereby, and 

Entire Document.   
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supersede all written or oral negotiations, representations, warranties, commitments, offers, 
contracts and writings prior to the execution date of this Agreement.  No waiver and no 
modification or amendment of any provision of this Agreement is effective unless made in 
writing and duly signed by the Parties referring specifically to the purpose, extent and interest so 
provided. 

11.3 

The Exhibits and Schedules delivered pursuant to the terms of this Agreement are an 
integral part of this Agreement to the same extent as if they were set forth verbatim herein.   

Exhibits and Schedules.   

11.4 

This Agreement and all exhibits hereto may be executed in one or more counterparts, 
each of which is an original, but all of which together constitute one and the same instrument. 

Counterparts.   

11.5 

If any provision hereof is held invalid or unenforceable for any reason, this holding or 
action shall be strictly construed and shall not affect the validity or effect of any other provision 
hereof; 

Severability.   

provided, however

11.6 

, if any element of compensation payable to the County is determined 
to be or is held invalid, the Parties shall promptly meet and confer to develop a new 
compensation structure in order for the County to obtain the same compensation that would have 
been payable under the invalidated compensation structure, it being the express intent of the 
Parties that the County obtain such compensation and get the full benefit of the bargain and 
consideration contemplated under the Contract Documents.  To the extent permitted by Law, the 
Parties waive, to the maximum extent permissible, any provision of Law that renders any 
provision hereof prohibited or unenforceable in any respect.  Additionally, to the extent that this 
Agreement may be uncertain or ambiguous such that it requires interpretation or construction, 
then it shall be interpreted and construed in such a way that meets the public policy goals 
referenced in Recital C of this Agreement.  It is the intention of the parties that any interpretation 
or construction shall promote the goals of this Agreement.  In particular, it is the intent of 
Purchaser and County that the Agreement be interpreted and construed as broadly and as 
expansively as possible and that the County retains no liability and be fully indemnified against 
and released from any and all Losses related to, arising from or associated with the Assumed 
Liabilities.   

(a) Subject to 

Assignment.   

Sections 11.6(b) and 11.6(c)

(b) Prior to Closing, Purchaser may assign this Agreement to one or more Affiliates 
of Purchaser (other than an individual described in 

, this Agreement is binding upon and 
inures to the benefit of the successors and assigns of the Parties but is not 
assignable by any Party without the prior written consent of the other Party, which 
consent may be granted or withheld in such Party’s sole discretion. 

clause (c) of the definition of 
“Affiliate”) provided that (i) each such entity has, in County’s reasonable 
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discretion, the financial wherewithal to consummate the transactions 
contemplated by this Agreement (it being acknowledged that Purchaser may 
assign this Agreement, and take title to the Facilities pursuant, to a limited 
liability company); (ii) any such assignment shall in no way limit, relieve or 
release Purchaser from the liabilities and obligations under this Agreement or any 
other document to be delivered in connection with Closing; (iii) any assignee shall 
expressly assume in writing the obligations of Purchaser hereunder pursuant to 
the form of assignment attached hereto as Exhibit E (the “Assignment of 
Purchase Agreement”) (except that if Purchaser intends to assign its interest in 
this Agreement to more than one entity in accordance with this Section, the form 
of Assignment of Purchase Agreement shall be modified in a manner acceptable 
to County to reflect the multiple assignees); (iv) Purchaser shall deliver an 
original of the fully executed Assignment of Purchase Agreement within 3 days 
after the execution thereof (but in no event less than 14 days prior to Closing); 
and (v) at Closing, Purchaser shall execute the form of guaranty attached hereto as 
Exhibit F

(c) After Closing, Purchaser may sell, convey, transfer or assign the Facilities or this 
Agreement to an Entity provided that (i) County has approved such sale, 
conveyance, transfer or assignment, in its reasonable discretion, based upon the 
financial capability and operational, maintenance, environmental and permitting 
experience, history and capability of the Entity; 

 (the “Guaranty”) (and if Purchaser does not execute the Guaranty, as 
guarantor, at Closing, the assignment of this Agreement shall be null and void); 
provided, further, that if Purchaser intends to assign its interest in this Agreement 
to more than one entity in accordance with this Section, the form of Guaranty 
shall be modified in a manner acceptable to County to reflect the multiple 
assignees).   

provided, however, that if the 
assignee is a wholly-owned subsidiary of the guarantor, the financial capability 
component of this clause (i) shall be satisfied if such assignee has the financial 
ability to perform the obligations under the Contract Documents and has a net 
worth at least equal to that of the Purchaser; (ii) any such sale, conveyance, 
transfer or assignment shall in no way limit, relieve or release Purchaser from the 
liabilities and obligations under this Agreement or any other document to be 
delivered in connection with Closing; (iii) the Entity shall expressly assume in 
writing the obligations of Purchaser hereunder pursuant to a form of assumption 
agreement acceptable to the County, in its reasonable discretion; (iv) Purchaser 
shall deliver an original of the fully executed sale, conveyance, transfer or 
assignment agreement and the assumption agreement within 3 days after the 
execution thereof; (v) the guarantor(s) under the Guaranty or any other guaranty 
in favor of the County delivers to the County, in form and substance satisfactory 
to the County in its reasonable discretion, the guarantor’s written consent to such 
sale, conveyance, transfer or assignment and such guarantor(s) agrees to be bound 
to the terms of its guaranty, affirmatively states that the terms of such guaranty 
remain in full force and effect notwithstanding such sale, conveyance, transfer or 
assignment and affirmatively states that such guaranty shall remain in full force 
and effect notwithstanding any future actions or omissions by the Entity (or any 
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future transferee or assignee); (vi) in the reasonable discretion of the County, the 
Entity shall provide to the County an additional guarantor acceptable to the 
County, in its reasonable discretion, which additional guarantor shall execute and 
deliver to the County a form of guaranty in favor of the County and in form and 
substance the same as the Guaranty; and (vii) such sale, conveyance, transfer or 
assignment occurs only in the context of a sale, transfer or conveyance of 
Purchaser’s entire interest in and to the Facilities; provided, however, that with 
respect to this clause (vii)

(d) Notwithstanding the foregoing, if the Entity described in 

, Purchaser shall be free to enter into operations, vendor, 
design, construction and other agreements under which Purchaser contracts for 
the performance of some or all of its obligations under this Agreement and such 
agreements shall not be considered a sale, conveyance, transfer or assignment 
hereunder (it being further acknowledged that, in such instances, Purchaser shall 
remain directly liable to the County for the performance of all obligations under 
this Agreement).  In the event that Purchaser transfers or conveys a Facility after 
Closing, this Agreement, as to the Facility(ies) transferred, must be assigned in 
connection with such transfer and assumed by the transferee as described above 
(and any failure to do so shall result in this Agreement being deemed 
automatically assigned by Purchaser and assumed by such transferee).   

clause (c) is an Affiliate 
of Purchaser (other than an Affiliate described in clause (c)

(e) Notwithstanding the foregoing, if the Entity described in 

 of the definition of 
“Affiliate”), the County’s obligations to indemnify the Purchaser for Excluded 
Liabilities shall apply to such Affiliate. 

clause (c)

(f) This 

 is a Qualified 
Assignee that is acceptable to the County, in its reasonable discretion, the 
County’s obligations to indemnify the Purchaser for Excluded Liabilities shall 
apply to such Qualified Assignee Entity (but not any future or additional assignee 
or transferee), except that the County shall (A) only be responsible and liable for, 
and its indemnification obligations shall only apply to, any Excluded Liabilities, 
Losses or Third Party Claims arising out of, related to or caused by the period 
prior Closing; and (B) have no liability or responsibility for any Excluded 
Liabilities, Losses, Third Party Claims or any other matter arising out of, related 
to or caused by the period after Closing.   

Section 11.6

11.7 

 shall survive the Closing Date. 

The captions of the various Articles, Sections, Exhibits and Schedules of this Agreement 
have been inserted only for convenience of reference and do not modify, explain, enlarge or 
restrict any of the provisions of this Agreement. 

Captions.   

11.8 Governing Law.

The validity, interpretation and effect of this Agreement are governed by and shall be 
construed in accordance with the Laws of the State applicable to contracts made and performed 
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in such State and without regard to conflicts of Law doctrines except to the extent that certain 
matters are preempted by federal Law or are governed by the Law of the jurisdiction of 
organization of the respective parties. 

11.9 

Any communication, notice or demand of any kind whatsoever which either Party may be 
required or may desire to give to or serve upon the other shall be in writing and delivered by 
personal service (including express or courier service), by electronic communication, whether by 
telex, telegram or telecopying (if confirmed in writing sent by registered or certified mail, 
postage prepaid, return receipt requested), or by registered or certified mail, postage prepaid, 
return receipt requested, addressed as follows: 

Notices.   

If to County:   County of Sonoma 
     Department of Transportation and Public Works 
     2300 County Center Drive, Suite B100 
     Santa Rosa, California  95403 
     Attn:  Director 
     Phone:  (707) 565-2231 
     Fax:  (707) 565-2620 

With copies to:  County of Sonoma 
     Office of the County Counsel 
     575 Administration Drive, Room 105A 
     Santa Rosa, California  95403 
     Attn:  County Counsel 
     Phone:  (707) 565-2421 
     Fax:  (707) 565-2624 

(only prior to the Closing Date) Nossaman LLP 
     445 S. Figueroa Street, 31st Floor 
     Los Angeles, California 90071 
     Attention:  Corey A. Boock, Esq. 
     Phone: (213) 612-7800 
     Fax:  (213) 612-7801 

If to Purchaser:   Republic Services of Sonoma County, Inc. 
     441 N. Buchanan Circle 
     Pacheco, CA 94543 
     Attention: Michael Caprio, Area President 
     Phone: 925-671-5809 
     Fax: 925-685-4145 
 

Any Party may from time to time change its address for the purpose of notices to that 
Party by a similar notice specifying a new address, but no such change is effective until it is 
actually received by the Party sought to be charged with its contents. 
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11.10 

Time is of the essence of each term of this Agreement.  Without limiting the generality of 
the foregoing, all times provided for in this Agreement for the performance of any act shall be 
strictly construed. 

Time is of the Essence.   

11.11 

Except as may be specifically set forth in this Agreement, nothing in this Agreement, 
whether express or implied, is intended to confer any rights or remedies under or by reason of 
this Agreement on any Entities other than the Parties and their respective permitted successors 
and assigns, nor is anything in this Agreement intended to relieve or discharge the obligation or 
liability of any Entities to any Party, nor give any Entities any right of subrogation or action 
against any Party. 

No Third Party Beneficiaries.   

11.12 

Nothing contained in this Agreement creates or is intended to create an association, trust, 
partnership, or joint venture or impose a trust or partnership duty, obligation, or liability on or 
with regard to any Party. 

No Joint Venture.   

11.13 

Ambiguities or uncertainties in the wording of this Agreement shall not be construed for 
or against any Party, but shall be construed in the manner that most accurately reflects the 
Parties’ intent as of the date they executed this Agreement.  Additionally, to the extent that this 
Agreement may be uncertain or ambiguous such that it requires interpretation or construction, 
then it shall be interpreted and construed in such a way that meets the public policy goals 
referenced in Recital C of this Agreement.  It is the intention of the parties that any interpretation 
or construction shall promote the goals of this Agreement.   

Construction Of Agreement.   

11.14 

Purchaser is designated the “real estate reporting person” for purposes of section 6045 of 
title 26 of the United States Code and Treasury Regulation 1.6045-4.  Upon the consummation of 
the transaction contemplated by this Agreement, Purchaser shall file Form 1099 information 
return and send the statement to County as required under the aforementioned statute and 
regulation. 

Real Estate Reporting Person.   

11.15 

If County or Purchaser elects to proceed with the Closing knowing of any failure to 
satisfy any condition precedent to Closing in its favor or the breach of any representation, 
warranty or covenant by the other Party, the condition that is unsatisfied or the representation, 
warranty or covenant which is breached as of the Closing Date shall be deemed waived by such 
Party, and such Party shall be deemed to fully release and forever discharge the other Party on 

Effect of Closing Over Known Unsatisfied Conditions or Breached Representations 
and Warranties.   
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account of any and all claims, demands, damages or charges, known or unknown, with respect to 
the same. 

11.16 

COUNTY AND PURCHASER AGREE THAT ANY ACTION OR PROCEEDING TO 
RESOLVE A DISPUTE BETWEEN COUNTY AND PURCHASER CONCERNING THE 
INTERPRETATION, APPLICATION OR ENFORCEMENT OF THE TERMS OF THIS 
AGREEMENT MAY ONLY BE BROUGHT IN SUPERIOR COURT FOR THE COUNTY OF 
SONOMA OR U.S. DISTRICT COURT FOR THE NORTHERN DISTRICT OF 
CALIFORNIA.  EACH OF COUNTY AND PURCHASER ACCEPTS FOR ITSELF AND IN 
CONNECTION WITH ITS PROPERTIES, GENERALLY AND UNCONDITIONALLY, THE 
JURISDICTION OF THE AFORESAID COURTS AND WAIVES ANY DEFENSE OF 
FORUM NON CONVENIENS.  IF NOT A RESIDENT OF THE STATE, PURCHASER 
MUST APPOINT AND MAINTAIN AN AGENT FOR SERVICE OF PROCESS IN THE 
STATE.  NOTHING CONTAINED IN THIS 

Consent to Jurisdiction.   

SECTION 11.16 SHALL MODIFY OR LIMIT 
THE APPLICATION OF SECTION 11.18

11.17 

. 

Purchaser understands and acknowledges that the Local Enforcement Agency (“LEA”) 
and certain of the other regulatory or permitting bodies involved with issuing the Required 
Consents and/or permitting or regulating the Property are departments or divisions within the 
County of Sonoma.  Notwithstanding anything to the contrary contained in this Agreement, 
Purchaser acknowledges and agrees that nothing in this Agreement mandates or requires the 
LEA or such other regulatory or permitting bodies within the County of Sonoma to issue any 
Required Consent or future permit or to undertake any action that would waive or limit such 
entities’ present or future regulatory or permitting powers or authority and that, except as 
explicitly indicated, for all purposes under this Agreement, “County”, “Grantor”, “The County” 
and “Assignor,” as applicable, shall not include the LEA or such other regulatory or permitting 
bodies.  Purchaser acknowledges and agrees that the Property shall remain subject to the periodic 
or annual review, as applicable, of the LEA and such other regulatory or permitting bodies.  This 

No Waiver of Governmental Powers.   

Section 11.17

11.18 

 shall survive the Closing and shall control over any provision in this Agreement to 
the contrary. 

This Section is referred to herein as the “Dispute Resolution Provision.”  This Dispute 
Resolution Provision is a material inducement for the parties entering into this Agreement. 

Dispute Resolution Provision.   

(a) This Dispute Resolution Provision concerns the resolution of only those specific 
disputes, controversies or claims set forth in this Agreement that specifically 
reference the Dispute Resolution Provision or this Section 11.18 (the “Dispute 
Claims”), including Sections 2.3B, Section 5.1(b), Section 5.1(c), Section 
6.17(d), Section 6.20, Section 6.22 and Section IX of Schedule 6.17.  All other 
claims, disputes or controversies between the Parties shall be considered outside 
of the Dispute Resolution Provision and not governed hereby. 
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(b) At the request of any Party, any Dispute Claim shall be resolved by binding 
arbitration in accordance with California Code of Civil Procedure Section 1280 et. 
seq. (the “Act”).  A Party’s request shall be pursuant to written notice. 

(c) Arbitration proceedings will be determined in accordance with the Act, the then-
current JAMS Streamlined Arbitration Rules, and the terms of this Dispute 
Resolution Provision.  In the event of any inconsistency, the terms of this Dispute 
Resolution Provision shall control.  If JAMS is unwilling or unable to (i) serve as 
the provider of arbitration or (ii) enforce any provision of this arbitration clause, 
the County may designate another arbitration organization with similar 
procedures to serve as the provider of arbitration. 

(d) Except as noted in clause (c)

(e) The arbitration hearings shall commence within 60 days of the demand for 
arbitration and close within 45 days of commencement and the decision of the 
arbitrator(s) shall be issued within 45 days of the close of the hearing.  The Parties 
shall have the right to such discovery as permitted by Cal. Code of Civil 
Procedure §1283.05.  The arbitrator(s) shall provide a concise written statement 
of reasons for the decision.  The arbitration decision may be submitted to any 
court having jurisdiction to be confirmed and have judgment entered and 
enforced.  During the pendency of any Dispute Claim under this 

, the arbitration shall be administered by JAMS and 
conducted in Sonoma County, California.  All Dispute Claims shall be determined 
by one arbitrator.  The arbitrator shall have at least 5 years’ direct experience with 
solid waste facilities and shall be independent of, and unaffiliated with, each Party 
(and shall not ever have been an employee of either Party, under contract with 
either Party in the past 5 years or acted as an arbitrator for such Party within the 
past 5 years).  If the Parties are unable to select an arbitrator within 20 days after 
delivery by a Party of the written notice requesting arbitration, JAMS shall select 
a qualified arbitrator from its panel. 

Section 11.18, all 
applicable time periods directly related to the Dispute Claims shall be tolled until 
resolution of the Dispute Claim hereunder; provided, however

(f) With respect to Dispute Claims relating to valuation items under this Agreement, 
including

, that no tolling 
shall apply to any matters other than those directly related to the Dispute Claim 
and such tolling shall not entitle a Party to breach, default or fail to perform its 
obligations under this Agreement. 

 Section 5.1(b), Section 5.1(c) and Section 6.17(d), within 20 days after 
initiation of the arbitration, if not previously done so under the terms of this 
Agreement, the County and Purchaser shall each submit to each other and the 
arbitrator their respective relevant value for the item subject to the Disputed 
Claim, with such supporting information as is reasonably necessary to support 
such suggested value.  If the two valuations so submitted differ by less than or 
equal to five percent (5%) of the higher of the two, the average of the two shall 
become the agreed upon amount for purposes of this Agreement and the 
arbitration shall not be continued.  If the two valuations differ by more than five 
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percent (5%) of the higher of the two, then the arbitrator shall make a 
determination of the relevant value and submit such determination to both the 
County and Purchaser.  This third valuation will then be averaged with the closer 
of the two previous valuations and the result shall be the relevant value.  In no 
event shall the resolution of a Dispute Claim result in a valuation higher than that 
which was set forth by Purchaser (e.g., a impact of a “material” disclosure or a 
higher tip fee adjustment). 

(g) With respect to a Dispute Claim relating to whether a new title exception or a new 
survey exception is “material” pursuant to Section 5.1(b), a disclosure is 
“material” under Section 5.1(c), or concerning a tip fee adjustment referenced in 
Schedule 6.17

(h) Pursuant to the terms of each City Disposal Agreement, a Committed City may 
initiate or join in a Dispute Claim pursuant to 

, within 20 days after initiation of the arbitration, the County and 
Purchaser shall each submit to each other and the arbitrator its detailed analysis of 
the subject of the Dispute Claim, with such supporting information as is 
reasonably necessary to support its position. 

Section 6.17 or Schedule 6.17; 
provided, however, that all Dispute Claims related to the same issue and dispute 
and involving the County and/or one or more Committed Cities shall be 
determined pursuant a single arbitration proceeding under this Section 11.18

(i) By agreeing to binding arbitration, the parties irrevocably and voluntarily waive 
any right they may have to a trial by jury as permitted by Law in respect of any 
Dispute Claim.  WHETHER OR NOT THE CLAIM IS DECIDED BY 
ARBITRATION, THE PARTIES AGREE AND UNDERSTAND THAT 
THE EFFECT OF THIS AGREEMENT IS THAT THEY ARE GIVING UP 
THE RIGHT TO TRIAL BY JURY TO THE EXTENT PERMITTED BY 
LAW. 

. 

(j) The arbitrator shall have the authority and power to award costs, including 
attorneys’ fees and costs to the prevailing party.  Unless otherwise awarded by the 
arbitrator, the Parties shall evenly split the cost of any arbitration under this 
Section 11.18

11.19 

. 

Should any litigation or arbitration be commenced under this Agreement, the successful 
party in such litigation or arbitration shall be entitled to recover, in addition to such other relief 
as the court or arbitrator may award, its reasonable attorneys’ fees, expert witness fees, litigation 
or arbitration related expenses, and court, arbitration or other costs incurred in such litigation or 
proceeding.  For purposes of this clause, the term “successful party” means the net winner of the 
dispute, taking into account the claims pursued, the claims on which the pursuing party was 
successful, the amount of money sought, the amount of money awarded, and offsets or 
counterclaims pursued (successfully or unsuccessfully) by the other party.  If a written settlement 
offer is rejected and the judgment or award finally obtained is equal to or more favorable to the 

Attorneys’ Fees 
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offeror than an offer made in writing to settle, the offeror is deemed to be the successful party 
from the date of the offer forward.  

11.20 

The Parties acknowledge and agree that the first Adjustment Date, occurring July 1, 
2010, will not represent a full calendar year since the Execution Date.  For purposes of the first 
adjustment only, in any circumstance under this Agreement where the adjustment amount is the 
greater of (i) 3.2% per annum or (ii) the increase, if any, in the CPI Factor for that year, up to a 
maximum amount equal to 5% per annum, the adjustment occurring as of July 1, 2010 shall be 
limited to the greater of (A) 2.4% and (B) the increase, if any, in the CPI Factor for that year, up 
to a maximum amount equal to 3.75%. 

Adjustments on First Adjustment Date 

11.21 

The County’s representative under this Agreement shall be the Director of Transportation 
and Public Works.  The County’s representative shall have a delegation of power to exercise all 
consent, approval and comment rights of the County as exists under this Agreement as of the 
Execution Date.  Purchaser’s representative under this Agreement shall be Area President with 
jurisdiction over the County of Sonoma.  Purchaser’s representative shall have a delegation of 
power to exercise all consent, approval and comment rights of the Purchaser as exists under this 
Agreement as of the Execution Date.  Either Party may change their representative by written 
notice to the other Party. 

Parties’ Representatives 

[SIGNATURES ON NEXT PAGE] 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
above written. 

COUNTY:  THE COUNTY OF SONOMA, 
    a political subdivision of the State of California 

 

By:____________________________________ 
Name:__________________________________ 
Title:___________________________________ 
 
ATTEST: 

By:_____________________________ 
Name:__________________________ 
Title:___________________________ 
 
APPROVED AS TO FORM: 

By:_____________________________ 
Chief Deputy County Counsel 

PURCHASER: REPUBLIC SERVICES OF SONOMA COUNTY, INC., 
    a Delaware corporation 

 

By:____________________________________ 
Name:__________________________________ 
Title:___________________________________ 

 


